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(B) the offeror has submitted sufficient in-
formation to evaluate, through price analy-
sis, the reasonableness of the price for such
subsystem.

(c) TREATMENT OF COMPONENTS AND SPARE
PARTS AS COMMERCIAL ITEMS.—(1) A component
or spare part for a major weapon system (other
than a commercially available off-the-shelf item
as defined in section 35(c)! of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 431(c)))
may be treated as a commercial item for the
purposes of section 2306a of this title only if—

(A) the component or spare part is intended
for—

(i) a major weapon system that is being
purchased, or has been purchased, under pro-
cedures established for the procurement of
commercial items in accordance with the re-
quirements of subsection (a); or

(ii) a subsystem of a major weapon system
that is being purchased, or has been pur-
chased, under procedures established for the
procurement of commercial items in accord-
ance with the requirements of subsection
(b); or

(B) the contracting officer determines in
writing that—

(i) the component or spare part is a com-
mercial item, as defined in section 4(12)! of
the Office of Federal Procurement Policy
Act (41 U.S.C. 403(12)); and

(ii) the offeror has submitted sufficient in-
formation to evaluate, through price analy-
sis, the reasonableness of the price for such
component or spare part.

(2) This subsection shall apply only to compo-
nents and spare parts that are acquired by the
Department of Defense through a prime con-
tract or a modification to a prime contract (or
through a subcontract under a prime contract or
modification to a prime contract on which the
prime contractor adds no, or negligible, value).

(d) INFORMATION SUBMITTED.—To the extent
necessary to make a determination under sub-
section (a)(2), (b)(2), or (¢)(1)(B), the contracting
officer may request the offeror to submit—

(1) prices paid for the same or similar com-
mercial items under comparable terms and
conditions by both government and commer-
cial customers; and

(2) if the contracting officer determines that
the information described in paragraph (1) is
not sufficient to determine the reasonableness
of price, other relevant information regarding
the basis for price or cost, including informa-
tion on labor costs, material costs, and over-
head rates.

(e) DELEGATION.—The authority of the Sec-
retary of Defense to make a determination
under subsection (a) may be delegated only to
the Deputy Secretary of Defense, without fur-
ther redelegation.

(f) MAJOR WEAPON SYSTEM DEFINED.—In this
section, the term ‘‘major weapon system”
means a weapon system acquired pursuant to a
major defense acquisition program (as that term
is defined in section 2430 of this title).

(Added Pub. L. 109-163, div. A, title VIII,
§803(a)(1), Jan. 6, 2006, 119 Stat. 3370; amended
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Pub. L. 110-181, div. A, title VIII, §815(a)(1), Jan.
28, 2008, 122 Stat. 222.)

REFERENCES IN TEXT

Section 4(12) of the Office of Federal Procurement
Policy Act, referred to in subsecs. (a)(1)(A), (b)(2)(A),
and (c¢)(1)(B)(i), means section 4(12) of Pub. L. 93-400,
which was classified to section 403(12) of former Title
41, Public Contracts, and was repealed and restated in
section 103 of Title 41, Public Contracts, by Pub. L.
111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677, 3855. For
disposition of sections of former Title 41, see Disposi-
tion Table preceding section 101 of Title 41.

Section 35(c) of the Office of Federal Procurement
Policy Act, referred to in subsecs. (b) and (c)(1), means
section 35(c) of Pub. L. 93-400, which was classified to
section 431(c) of former Title 41, Public Contracts, and
was repealed and restated as section 104 of Title 41,
Public Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4,
2011, 124 Stat. 3677, 3855. For disposition of sections of
former Title 41, see Disposition Table preceding section
101 of Title 41.

AMENDMENTS

2008—Subsec. (a)(2), (3). Pub. L. 110-181, §815(a)(1)(A),
added par. (2) and redesignated former par. (2) as (3).

Subsec. (b). Pub. L. 110-181, §815(a)(1)(B), added sub-
sec. (b) and struck out former subsec. (b). Former text
read as follows: ‘A subsystem or component of a major
weapon system shall be treated as a commercial item
and purchased under procedures established for the pro-
curement of commercial items if such subsystem or
component otherwise meets the requirements (other
than requirements under subsection (a)) for treatment
as a commercial item.”

Subsecs. (¢) to (f). Pub. L. 110-181, §815(a)(1)(C), (D),
added subsecs. (¢) and (d) and redesignated former sub-
secs. (¢) and (d) as (e) and (f), respectively.

EFFECTIVE DATE

Pub. L. 109-163, div. A, title VIII, §803(b), Jan. 6, 2006,
119 Stat. 3371, provided that: ‘“The amendments made
by subsection (a) [enacting this section] shall take ef-
fect on the date of the enactment of this Act [Jan. 6,
2006], and shall apply to contracts entered into on or
after such date.”

CHAPTER 141—MISCELLANEOUS
PROCUREMENT PROVISIONS

Sec.

2381. Contracts: regulations for bids.

2382. Consolidation of contract requirements: pol-
icy and restrictions.

2383. Contractor performance of acquisition func-
tions closely associated with inherently
governmental functions.

2384. Supplies: identification of supplier and
sources.

2384a. Supplies: economic order quantities.

2385. Arms and ammunition: immunity from tax-
ation.

2386. Copyrights, patents, designs, etc.; acquisi-
tion.

23817. Procurement of table and kitchen equipment
for officers’ quarters: limitation on.

[2388. Renumbered.]

2389. Ensuring safety regarding insensitive muni-
tions.

2390. Prohibition on the sale of certain defense ar-
ticles from the stocks of the Department of
Defense.

2391. Military base reuse studies and community
planning assistance.

2392. Prohibition on use of funds to relieve eco-
nomic dislocations.

2393. Prohibition against doing business with cer-

tain offerors or contractors.
[2394, 2394a. Renumbered.]
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Sec.
2395. Availability of appropriations for procure-

ment of technical military equipment and
supplies.

Advances for payments for compliance with
foreign laws, rent in foreign countries, tui-
tion, public utility services, and pay and
supplies of armed forces of friendly foreign
countries.

[2397 to 2398a. Repealed or Renumbered.]

2396.

2399. Operational test and evaluation of defense ac-
quisition programs.

2400. Low-rate initial production of new systems.

2401. Requirement for authorization by law of cer-
tain contracts relating to vessels, aircraft,
and combat vehicles.

2401a. Lease of vehicles, equipment, vessels, and air-
craft.

2402. Prohibition of contractors Ilimiting sub-

contractor sales directly to the United
States.
[2403 to 2407. Repealed or Renumbered.]

2408. Prohibition on persons convicted of defense-
contract related felonies and related crimi-
nal penalty on defense contractors.

2409. Contractor employees: protection from re-
prisal for disclosure of certain information.

[2409a.. Repealed.]

2410. Requests for equitable adjustment or other
relief: certification.

2410a. Contracts for periods crossing fiscal years:
severable service contracts; leases of real or
personal property.

2410Db. Contractor inventory accounting systems:
standards.

[2410c. Renumbered.]

2410d. Subcontracting plans: credit for certain pur-
chases.

[2410e. Repealed.]

2410f. Debarment of persons convicted of fraudulent
use of ‘““Made in America’ labels.

2410g. Advance notification of contract performance
outside the United States.

[2410n. Renumbered.]

2410i. Prohibition on contracting with entities that
comply with the secondary Arab boycott of
Israel.

2410j. Displaced contractor employees: assistance to
obtain certification and employment as
teachers or employment as teachers’ aides.

2410k. Defense contractors: listing of suitable em-
ployment openings with local employment
service office.

24101. Contracts for advisory and assistance serv-
ices: cost comparison studies.

2410m. Retention of amounts collected from contrac-
tor during the pendency of contract dispute.

2410n. Products of Federal Prison Industries: proce-
dural requirements.

24100. Multiyear procurement authority: purchase
of dinitrogen tetroxide, hydrazine, and hy-
drazine-related products.

2410p. Contracts: limitations on lead system inte-
grators.

2410q. Multiyear contracts: purchase of electricity

from renewable energy sources.
AMENDMENTS

2008—Pub. L. 110-181, div. A, title VIII, §828(b), title
X, §1063(a)(11), Jan. 28, 2008, 122 Stat. 229, 322, inserted
period at end of item 2410p and added item 2410q.

2006—Pub. L. 109-364, div. A, title VIII, §807(a)(2), div.
B, title XXVIII, §2851(c)(2), Oct. 17, 2006, 120 Stat. 2315,
2495, added item 2410p and struck out items 2388 ‘‘Liq-
uid fuels and natural gas: contracts for storage, han-
dling, or distribution’, 2394 ‘‘Contracts for energy or
fuel for military installations’, 2394a ‘‘Procurement of
energy systems using renewable forms of energy’’, 2398
“Procurement of gasohol as motor vehicle fuel”’, 2398a
“Procurement of fuel derived from coal, oil shale, and
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tar sands’, 2404 ‘‘Acquisition of certain fuel sources:
authority to waive contract procedures; acquisition by
exchange; sales authority’’, and 2410c ‘‘Preference for
energy efficient electric equipment’’.

Pub. L. 109-163, div. A, title VIII, §815(d)(2), Jan. 6,
2006, 119 Stat. 3382, substituted ‘‘Requirement for au-
thorization by law of certain contracts relating to ves-
sels, aircraft, and combat vehicles” for ‘‘Requirement
for authorization by law of certain contracts relating
to vessels and aircraft’ in item 2401.

2005—Pub. L. 109-58, title III, §369(q)(2), Aug. 8, 2005,
119 Stat. 733, added item 2398a.

2004—Pub. L. 108-375, div. A, title VIII, §804(a)(2), Oct.
28, 2004, 118 Stat. 2008, added item 2383.

2003—Pub. L. 108-136, div. A, title VIII, §801(a)(2), title
X, §1005(b)(2), Nov. 24, 2003, 117 Stat. 1540, 1585, added
item 2382 and substituted ‘‘Contracts for periods cross-
ing fiscal years: severable service contracts; leases of
real or personal property’ for ‘‘Severable service con-
tracts for periods crossing fiscal years’ in item 2410a.

2002—Pub. L. 107-314, div. A, title VIII, §826(b), title
X, §1062(a)(10)(B), Dec. 2, 2002, 116 Stat. 2617, 2650, trans-
ferred item 2410h ‘‘Acquisition fellowship program’ to
subchapter IV of chapter 87 as item 1747 and added item
24100.

2001—Pub. L. 107-107, div. A, title VIII, §§811(a)(2),
834(a)(2), Dec. 28, 2001, 115 Stat. 1181, 1191, added items
2389 and 2410n.

1999—Pub. L. 106-65, div. A, title VIII, §803(b)(2), Oct.
5, 1999, 113 Stat. 704, substituted ‘‘Acquisition of certain
fuel sources’ for ‘‘Acquisition of petroleum and natural
gas’” in item 2404.

1997—Pub. L. 105-85, div. A, title VIII, §§801(b),
810(a)(2), 831(b), 847(b)(1), title X, §1014(b)(2), Nov. 18,
1997, 111 Stat. 1831, 1839, 1842, 1845, 1875, inserted ‘‘public
utility services,” after ‘‘tuition,” in item 2396, struck
out items 2403 ‘“‘Major weapon systems: contractor
guarantees’” and 2405 ‘‘Limitation on adjustment of
shipbuilding contracts’, substituted ‘‘Severable service
contracts for periods crossing fiscal years’ for ‘‘Appro-
priated funds: availability for certain contracts for 12
months” in item 2410a, and added item 2410m.

1996—Pub. L. 104-106, div. A, title VIII, §§803(b),
807(a)(2), div. D, title XLIII, §4304(c)(1), Feb. 10, 1996, 110
Stat. 390, 392, 664, struck out items 2383 ‘‘Procurement
of critical aircraft and ship spare parts: quality con-
trol”’, 2397 “Employees or former employees of defense
contractors: reports’’, 2397a ‘‘Requirements relating to
private employment contacts between certain Depart-
ment of Defense procurement officials and defense con-
tractors’’, 2397b ‘‘Certain former Department of Defense
procurement officials: limitations on employment by
contractors’, and 2397c ‘‘Defense contractors: require-
ments concerning former Department of Defense offi-
cials” and substituted ‘‘Lease of vehicles, equipment,
vessels, and aircraft” for ‘‘Lease of vessels, aircraft,
and vehicles’ in item 2401a.

1994—Pub. L. 103-355, title II, §§2102(b), 2201(b)(2),
2301(c), title III, §3065(a)(2), title VI, §6005(b)(2), Oct. 13,
1994, 108 Stat. 3309, 3318, 3321, 3337, 3365, added item
2401a, struck out items 2382 ‘‘Contract profit controls
during emergency periods’, 2406 ‘‘Availability of cost
and pricing records’, 2409a ‘‘Communicating with Gov-
ernment officials: defense contractor requirement to
prohibit retaliatory personnel actions’, and 2410e
‘“‘Contract claims: certification regulations’, and sub-
stituted in item 2410 ‘“‘Requests for equitable adjust-
ment or other relief: certification” for ‘‘Contract
claims: certification’.

Pub. L. 103-337, div. A, title III, §363(a)(2), Oct. 5, 1994,
108 Stat. 2734, added item 24101.

1993—Pub. L. 103-160, div. A, title VIII, §828(a)(3),
(€)(3), (4), Nov. 30, 1993, 107 Stat. 1713, 1714, substituted
“Liquid fuels and natural gas: contracts for storage,
handling, or distribution’” for ‘‘Liquid fuels: contracts
for storage, handling, and distribution” in item 2388,
struck out item 2389 ‘‘Contracts for the procurement of
milk: price adjustments; purchases from the Commod-
ity Credit Corporation’, and inserted ‘‘and natural
gas’ and ‘; acquisition by exchange; sales authority”
in item 2404.
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Pub. L. 103-35, title II, §202(a)(18)(B), May 31, 1993, 107
Stat. 102, made technical amendment to directory lan-
guage of Pub. L. 102-484, §4470(a)(2). See 1992 Amend-
ment note below.

Pub. L. 103-35, title II, §201(b)(1)(B), May 31, 1993, 107
Stat. 97, renumbered item 2410c relating to displaced
contractor employees as item 2410j and item 2410d re-
lating to defense contractors as item 2410k.

1992—Pub. L. 102-484, div. D, title XLIV, §4470(a)(2),
Oct. 23, 1992, 106 Stat. 2753, as amended by Pub. L.
103-35, title II, §202(a)(18)(B), May 31, 1993, 107 Stat. 102,
added item 2410d relating to defense contractors.

Pub. L. 102-484, div. D, title XLIV, §4443(b), Oct. 23,
1992, 106 Stat. 2735, 2753, added item 2410c relating to
displaced contractor employees.

Pub. L. 102484, div. A, title III, §384(a)(1)(B), title
VIII, §§808(b)(2), 813(a)(2), 834(a)(2), 840(a)(2), 841(b), title
XIII, §1332(b), Oct. 23, 1992, 106 Stat. 2393, 2450, 2453, 2461,
2467, 2468, 2555, added items 2410c to 2410i.

1990—Pub. L. 101-510, div. A, title VIII, §837(a)(2), title
X1V, §1484(i)(8), Nov. 5, 1990, 104 Stat. 1619, 1718, struck
out item 2407 ‘‘Acquisition of defense equipment under
cooperative projects’ and added item 2409a.

1989—Pub. L. 101-189, div. A, title VIII, §§802(a)(2),
803(b), title IX, §933(e), title XVI, §1622(b)(2), Nov. 29,
1989, 103 Stat. 1486, 1488, 1538, 1604, added items 2390,
2399, and 2400 and struck out item 240la ‘‘Procurement
of communications support and related supplies and
services’’.

1988—Pub. L. 100-456, div. A, title VIII, §§805(a)(2),
834(a)(2), Sept. 29, 1988, 102 Stat. 2010, 2025, added items
2383 and 2410b.

Pub. L. 100-370, §§1(h)(3), 3(b)(2), July 19, 1988, 102
Stat. 848, 855, in item 2389 substituted ‘‘milk: price ad-
justments; purchases from the Commodity Credit Cor-
poration” for ‘‘milk; price adjustment’, struck out
items 2399 ‘‘Limitation on availability of appropria-
tions to reimburse a contractor for cost of commercial
insurance’’, and 2400 ‘‘Miscellaneous procurement limi-
tations’, and added items 2410 and 2410a.

1987—Pub. L. 100-180, div. A, title I, §124(b)(2), Dec. 4,
1987, 101 Stat. 1043, substituted ‘‘Miscellaneous procure-
ment limitations” for ‘‘Limitation on procurement of
buses’ in item 2400.

1986—Pub. L. 99-661, div. A, title XI, §1103(b)(2)(B),
Nov. 14, 1986, 100 Stat. 3963, struck out ‘“‘North Atlantic
Treaty Organization’ before ‘‘cooperative projects’ in
item 2407.

Pub. L. 99-500, §101(c) [title X, §§931(a)(2), 941(a)(2),
942(a)(2), 943(a)(2)], Oct. 18, 1986, 100 Stat. 1783-82,
1783-160, 1783-162, 1783-164, and Pub. L. 99-591, §101(c)
[title X, §§931(a)(2), 941(a)(2), 942(a)(2), 943(a)(2)], Oct. 30,
1986, 100 Stat. 3341-82, 3341-160, 3341-162, 3341-164; Pub. L.
99-661, div. A, title IX, formerly title IV, §§931(a)(2),
941(a)(2), 942(a)(2), 943(a)(2), Nov. 14, 1986, 100 Stat. 3939,
3941-3943, 3963, renumbered title IX, Pub. L. 100-26,
§3(5), Apr. 21, 1987, 101 Stat. 273, amended analysis iden-
tically, substituting ‘‘Availability of cost and pricing
records’ for ‘‘Cost and price management’ in item 2406
and adding items 2397b, 2397c, 2408, and 2409.

1985—Pub. L. 99-145, title IX, §§917(b), 923(a)(2), title
X1, §1102(b)(2), Nov. 8, 1985, 99 Stat. 690, 697, 712, added
items 2397a, 2406, and 2407.

1984—Pub. L. 98-525, title X, §1005(b), title XII,
§1235(1), (2), Oct. 19, 1984, 98 Stat. 2579, 2604, substituted
in item 2384 ‘‘identification of supplier and sources’’ for
“marking with name of contractor’” and added items
2401a, 2384a, and 2402 to 2405.

1983—Pub. L. 98-94, title XII, §§1202(a)(2), 1259(b),
Sept. 24, 1983, 97 Stat. 681, 703, struck out item 2390
‘““‘Suggestions for improving procurement policies’, and
added item 2401.

1982—Pub. L. 97-321, title VIII, §801(a)(2), Oct. 15, 1982,
96 Stat. 1570, added item 239%4a.

Pub. L. 97-295, §1(29)(B), Oct. 12, 1982, 96 Stat. 1294,
struck out item 2394 ‘‘Availability of appropriations for
procurement of technical military equipment and sup-
plies and the construction of military public works”,
added item 2395 ‘‘Availability of appropriations for pro-
curement of technical military equipment and sup-
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plies”’, redesignated former item 2395 as 2396, and added
items 2397, 2398, 2399, and 2400.

Pub. L. 97-258, §2(b)(4)(A), Sept. 13, 1982, 96 Stat. 1052,
added items 2394 and 2395.

Pub. L. 97-214, §6(a)(2), July 12, 1982, 96 Stat. 172,
added item 2394.

1981—Pub. L. 97-86, title IX, §§911(a)(2), 912(a)(2),
913(a)(2), 914(b), Dec. 1, 1981, 95 Stat. 1122, 1123, 1125, sub-
stituted ‘‘Contract profit controls during emergency
periods” for ‘‘Aircraft: contract requirements’ in item
2382 and added items 2391, 2392, and 2393.

1980—Pub. L. 96-513, title V, §511(79), Dec. 12, 1980, 94
Stat. 2927, struck out item 2383 ‘‘Emergency purchases:
war material abroad’’.

1977—Pub. L. 95-79, title VIII, §815(b), July 30, 1977, 91
Stat. 338, added item 2390.

1966—Pub. L. 89-696, §1(2), Oct. 19, 1966, 80 Stat. 1057,
added item 2389.

1958—Pub. L. 85-861, §1(47), Sept. 2, 1958, 72 Stat. 1458,
added items 2387 and 2388.

§2381. Contracts: regulations for bids

(a) The Secretary of Defense may—

(1) prescribe regulations for the preparation,
submission, and opening of bids for contracts;
and

(2) require that a bid be accompanied by a
written guaranty, signed by one or more re-
sponsible persons, undertaking that the bid-
der, if his bid is accepted, will, within the time
prescribed by the Secretary or other officer
authorized to make the contract, make a con-
tract and furnish a bond with good and suffi-
cient sureties for the performance of the con-
tract.

(b) If a bidder, after being notified of the ac-
ceptance of his bid, fails within the time pre-
scribed under subsection (a)(2) to enter into a
contract and furnish the prescribed bond, the
Secretary concerned or other authorized officer
shall—

(1) contract with another person; and

(2) charge against the defaulting bidder and
his guarantors the difference between the
amount specified by the bidder in his bid and
the amount for which a contract is made with
the other person, this difference being imme-
diately recoverable by the United States for
the use of the military department concerned
in an action against the bidder and his guaran-
tors, jointly or severally.

(c) Proceedings under this section are subject
to regulations under section 121 of title 40, un-
less exempted therefrom under section 501(a)(2)
of title 40.

(Aug. 10, 1956, ch. 1041, 70A Stat. 136; Pub. L.
98-525, title XIV, §1405(35), Oct. 19, 1984, 98 Stat.
2624; Pub. L. 103-355, title I, §1507, Oct. 13, 1994,
108 Stat. 3298; Pub. L. 107-217, §3(b)(6), Aug. 21,
2002, 116 Stat. 1295.)

HISTORICAL AND REVISION NOTES

?ggtz;)ef Source (U.S. Code) Source (Statutes at Large)
2381(a) ..... 5:218 (1st sentence, less Apr. 10, 1878, ch. 58, 20
1st 16 words; and 2d Stat. 36; Mar. 3, 1883,
sentence). ch. 120, 22 Stat. 487;
2381(b) ..... 5:218 (less 1st and 2d sen- Oct. 31, 1951, ch. 654,
tences). §2(4), 65 Stat. 706.
2381(c) ..... 5:218 (1st 16 words of 1st Feb. 19, 1948, ch. 65, §12
sentence) [applicabil- (1st sentence), 62 Stat.
ity of 5:218 extended to 26.
Navy by 5:412b and
41:161 (1st sentence)].
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In subsection (a)(1), the word ‘“‘may’’ is substituted
for the words ‘‘is authorized to’’. The words ‘‘rules and
* % * to be observed’’ are omitted as surplusage.

In subsection (a)(2), the word ‘‘undertaking’’ is sub-
stituted for the words ‘‘to the effect that he or they un-
dertake”. The words ‘“‘make a contract’’ are inserted
for clarity. The words ‘‘in the premises’ are omitted as
surplusage. The words ‘‘for the performance of the con-
tract’” are substituted for the words ‘“‘to furnish the
supplies proposed or to perform the service required’.

In subsection (b), the word ‘“duly’ is omitted as sur-
plusage. The words ‘“‘with good and sufficient security
for the proper fulfillment of its terms’ are omitted as
covered by subsection (a)(2). The words ‘‘the pre-
scribed’ are inserted before the word ‘‘bond’’.

Subsection (b)(1) is substituted for the words ‘‘pro-
ceed to contract with some other person to furnish the
supplies or perform the services required’’.

In subsection (b)(2) the word ‘‘charge’ is substituted
for the words ‘‘forthwith cause * * * to be charged’.
The words ‘‘a contract is made with the other person’’
are substituted for the words ‘‘he may have contracted
with another party to furnish the supplies or perform
the service for the whole period of the proposal’. The
words ‘‘guarantor or’” are omitted as surplusage. The
words ‘‘this difference being’” are substituted for the
words ‘‘and the sum may be’’. The words ‘‘of debt’ are
omitted, since that action no longer exists. The words
‘“‘the bidder and his guarantors, jointly or severally”
are substituted for the words ‘‘either or all of such per-
sons’’.

In subsection (c), the words ‘‘Proceedings under this
section are’’ are inserted for clarity. The words ‘‘unless
exempted therefrom under section 481(a) of that title”
are inserted to preserve the possibility of exemption of
proceedings under the revised section from the provi-
sions of the Federal Property and Administrative Serv-
ices Act of 1949, as amended.

AMENDMENTS

2002—Subsec. (¢). Pub. L. 107-217 substituted ‘‘section
121 of title 40 for ‘‘section 205 of the Federal Property
and Administrative Services Act of 1949 (40 U.S.C. 486)”
and ‘‘section 501(a)(2) of title 40 for ‘‘section 201(a) of
that Act (40 U.S.C. 481(a))”’.

1994—Subsec. (a). Pub. L. 103-355 substituted ‘‘The
Secretary of Defense may—

‘(1) prescribe regulations for the preparation, sub-
mission, and opening of bids for contracts; and”’

for ‘“The Secretary of a military department may—

‘(1) prescribe regulations for the preparation, sub-
mission, and opening of bids for contracts with that
department; and”’.
1984—Subsec. (c). Pub. L. 98-525 substituted ‘‘section

205 of the Federal Property and Administrative Serv-
ices Act of 1949 (40 U.S.C. 486)” for ‘‘section 486 of title
40 and ‘‘section 201(a) of that Act (40 U.S.C. 481(a))”’ for
‘‘section 481(a) of this title”.

§2382. Consolidation of contract requirements:
policy and restrictions

(a) PoLicY.—The Secretary of Defense shall re-
quire the Secretary of each military depart-
ment, the head of each Defense Agency, and the
head of each Department of Defense Field Activ-
ity to ensure that the decisions made by that of-
ficial regarding consolidation of contract re-
quirements of the department, agency, or field
activity, as the case may be, are made with a
view to providing small business concerns with
appropriate opportunities to participate in De-
partment of Defense procurements as prime con-
tractors and appropriate opportunities to par-
ticipate in such procurements as subcontrac-
tors.

(b) LIMITATION ON USE OF ACQUISITION STRATE-
GIES INVOLVING CONSOLIDATION.—(1) Subject to
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section 44(c)(4),! an official of a military depart-
ment, Defense Agency, or Department of De-
fense Field Activity may not execute an acquisi-
tion strategy that includes a consolidation of
contract requirements of the military depart-
ment, agency, or activity with a total value in
excess of $5,000,000, unless the senior procure-
ment executive concerned first—

(A) conducts market research;

(B) identifies any alternative contracting
approaches that would involve a lesser degree
of consolidation of contract requirements; and

(C) determines that the consolidation is nec-
essary and justified.

(2) A senior procurement executive may deter-
mine that an acquisition strategy involving a
consolidation of contract requirements is nec-
essary and justified for the purposes of para-
graph (1) if the benefits of the acquisition strat-
egy substantially exceed the benefits of each of
the possible alternative contracting approaches
identified under subparagraph (B) of that para-
graph. However, savings in administrative or
personnel costs alone do not constitute, for such
purposes, a sufficient justification for a consoli-
dation of contract requirements in a procure-
ment unless the total amount of the cost sav-
ings is expected to be substantial in relation to
the total cost of the procurement.

(3) Benefits considered for the purposes of
paragraphs (1) and (2) may include cost and, re-
gardless of whether quantifiable in dollar
amounts—

(A) quality;

(B) acquisition cycle;

(C) terms and conditions; and
(D) any other benefit.

(c) DEFINITIONS.—In this section:

(1) The terms ‘‘consolidation of contract re-
quirements’” and ‘‘consolidation’, with re-
spect to contract requirements of a military
department, Defense Agency, or Department
of Defense Field Activity, mean a use of a so-
licitation to obtain offers for a single contract
or a multiple award contract to satisfy two or
more requirements of that department, agen-
cy, or activity for goods or services that have
previously been provided to, or performed for,
that department, agency, or activity under
two or more separate contracts smaller in cost
than the total cost of the contract for which
the offers are solicited.

(2) The term ‘‘multiple award contract”
means—

(A) a contract that is entered into by the
Administrator of General Services under the
multiple award schedule program referred to
in section 2302(2)(C) of this title;

(B) a multiple award task order contract
or delivery order contract that is entered
into under the authority of sections 2304a
through 2304d of this title or sections 303H
through 303K! of the Federal Property and
Administrative Services Act of 1949 (41
U.S.C. 253h through 253k); and

(C) any other indeterminate delivery, inde-
terminate quantity contract that is entered
into by the head of a Federal agency with

1See References in Text note below.
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two or more sources pursuant to the same
solicitation.

(3) The term ‘‘senior procurement executive
concerned’’ means—

(A) with respect to a military department,
the official designated under section 16(c)?! of
the Office of Federal Procurement Policy
Act (41 U.S.C. 414(c)) as the senior procure-
ment executive for the military department;
or

(B) with respect to a Defense Agency or a
Department of Defense Field Activity, the
official so designated for the Department of
Defense.

(4) The term ‘‘small business concern”
means a business concern that is determined
by the Administrator of the Small Business
Administration to be a small-business concern
by application of the standards prescribed
under section 3(a) of the Small Business Act
(156 U.S.C. 632(a)).

(Added Pub. L. 108-136, div. A, title VIII,
§801(a)(1), Nov. 24, 2003, 117 Stat. 1538; amended
Pub. L. 109-364, div. A, title X, §1071(a)(2), Oct.
17, 2006, 120 Stat. 2398; Pub. L. 111-240, title I,
§1313(b), Sept. 27, 2010, 124 Stat. 25639.)

REFERENCES IN TEXT

Section 44(c)(4), referred to in subsec. (b)(1), probably
means section 2[44(c)(4)] of Pub. L. 85-536, as added by
Pub. L. 111-240, title I, §1313(a)(2), Sept. 27, 2010, 124
Stat. 2538, which is classified to section 657q(c)(4) of
Title 15, Commerce and Trade.

Sections 303H through 303K of the Federal Property
and Administrative Services Act of 1949, referred to in
subsec. (¢)(2)(B), means sections 303H to 303K of act
June 30, 1949, ch. 288, which were classified to sections
263h to 263k, respectively, of former Title 41, Public
Contracts, and were repealed and restated as sections
4103, 4105, 4106, and 4101, respectively, of Title 41, Public
Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124
Stat. 3677, 3855. For disposition of sections of former
Title 41, see Disposition Table preceding section 101 of
Title 41.

Section 16(c) of the Office of Federal Procurement
Policy Act, referred to in subsec. (¢)(3)(A), means sec-
tion 16(c) of Pub. L. 93-400, which was classified to sec-
tion 414(c) of former Title 41, Public Contracts, and was
repealed and restated as section 1702(c) of Title 41, Pub-
lic Contracts, by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011,
124 Stat. 3677, 3855. For disposition of sections of former
Title 41, see Disposition Table preceding section 101 of
Title 41.

PRIOR PROVISIONS

A prior section 2382, acts Aug. 10, 1956, ch. 1041, 70A
Stat. 136; Dec. 1, 1981, Pub. L. 97-86, title IX, §911(a)(1),
95 Stat. 1120; Nov. 5, 1990, Pub. L. 101-510, div. A, title
XIV, §1484(b)(3), (H)(2), (2)(2), (h)(3), 104 Stat. 1716, 1717;
Oct. 29, 1992, Pub. L. 102-572, title IX, §902(b)(1), 106
Stat. 4516, authorized the President, upon declaration
of war by Congress or declaration of national emer-
gency by the President or by Congress, to prescribe reg-
ulations to control excessive profits on defense con-
tracts during period of such war or national emergency,
prior to repeal by Pub. L. 103-355, title II, §2102(a), Oct.
13, 1994, 108 Stat. 3309.

AMENDMENTS

2010—Subsec. (b)(1). Pub. L. 111-240 substituted ‘‘Sub-
ject to section 44(c)(4), an official” for ‘‘An official”’ in
introductory provisions.

2006—Subsec. (c)(3)(A). Pub. L. 109-364 substituted
‘‘section 16(c) of the Office of Federal Procurement Pol-
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icy Act (41 U.S.C. 414(c))”’ for ‘‘section 16(3) of the Office
of Federal Procurement Policy Act (41 U.S.C. 414(3))”.

EFFECTIVE DATE

Pub. L. 108-136, div. A, title VIII, §801(c), Nov. 24, 2003,
117 Stat. 1540, provided that: ‘““This section [enacting
this section and provisions set out as a note below] ap-
plies with respect to procurements for which solicita-
tions are issued after the date occurring 180 days after
the date of the enactment of this Act [Nov. 24, 2003].”

DATA REVIEW

Pub. L. 108-136, div. A, title VIII, §801(b), Nov. 24, 2003,
117 Stat. 1540, provided that:

‘(1) The Secretary of Defense shall revise the data
collection systems of the Department of Defense to en-
sure that such systems are capable of identifying each
procurement that involves a consolidation of contract
requirements within the department with a total value
in excess of $5,000,000.

‘“(2) The Secretary shall ensure that appropriate offi-
cials of the Department of Defense periodically review
the information collected pursuant to paragraph (1) in
cooperation with the Small Business Administration—

‘“(A) to determine the extent of the consolidation of
contract requirements in the Department of Defense;
and

‘“(B) to assess the impact of the consolidation of
contract requirements on the availability of opportu-
nities for small business concerns to participate in
Department of Defense procurements, both as prime
contractors and as subcontractors.

‘“(3) In this subsection:

‘“(A) The term ‘consolidation of contract require-
ments’ has the meaning given that term in section
2382(c)(1) of title 10, United States Code, as added by
subsection (a).

‘“(B) The term ‘small business concern’ means a
business concern that is determined by the Adminis-
trator of the Small Business Administration to be a
small-business concern by application of the stand-
ards prescribed under section 3(a) of the Small Busi-
ness Act (15 U.S.C. 632(a)).”

§2383. Contractor performance of acquisition
functions closely associated with inherently
governmental functions

(a) LIMITATION.—The head of an agency may
enter into a contract for the performance of ac-
quisition functions closely associated with in-
herently governmental functions only if the
contracting officer for the contract ensures
that—

(1) appropriate military or civilian personnel
of the Department of Defense cannot reason-
ably be made available to perform the func-
tions;

(2) appropriate military or civilian personnel
of the Department of Defense are—

(A) to supervise contractor performance of
the contract; and

(B) to perform all inherently governmental
functions associated with the functions to be
performed under the contract; and

(3) the agency addresses any potential orga-
nizational conflict of interest of the contrac-
tor in the performance of the functions under
the contract, consistent with subpart 9.5 of
part 9 of the Federal Acquisition Regulation
and the best interests of the Department of
Defense.

(b) DEFINITIONS.—In this section:
(1) The term ‘“head of an agency’ has the
meaning given such term in section 2302(1) of
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this title, except that such term does not in-
clude the Secretary of Homeland Security or
the Administrator of the National Oceanic and
Atmospheric Administration.

(2) The term ‘“‘inherently governmental func-
tions” has the meaning given such term in
subpart 7.5 of part 7 of the Federal Acquisition
Regulation.

(3) The term ‘‘functions closely associated
with inherently governmental functions”
means the functions described in section
7.503(d) of the Federal Acquisition Regulation.

(4) The term ‘‘organizational conflict of in-
terest’” has the meaning given such term in
subpart 9.5 of part 9 of the Federal Acquisition
Regulation.

(Added Pub. L. 108-375, div. A,
§804(a)(1), Oct. 28, 2004, 118 Stat. 2007.)

PRIOR PROVISIONS

A prior section 2383, added Pub. L. 100-456, div. A,
title VIII, §805(a)(1), Sept. 29, 1988, 102 Stat. 2010;
amended Pub. L. 102-190, div. A, title X, §1061(a)(13),
Dec. 5, 1991, 105 Stat. 1473; Pub. L. 103-355, title II, §2401,
Oct. 13, 1994, 108 Stat. 3324, related to quality control in
procurement of critical aircraft and ship spare or re-
pair parts, prior to repeal by Pub. L. 104-106, div. A,
title VIII, §803(a), Feb. 10, 1996, 110 Stat. 390.

Another prior section 2383, act Aug. 10, 1956, ch. 1041,
T0A Stat. 137, permitted Secretary of a military depart-
ment to make emergency purchases of war material
abroad, and provided that such material may be admit-
ted free of duty, prior to repeal by Pub. L. 87-456, title
II1, §303(c), May 24, 1962, 76 Stat. 78.

EFFECTIVE DATE

Pub. L. 108-375, div. A, title VIII, §804(b), Oct. 28, 2004,
118 Stat. 2008, provided that: ‘‘Section 2383 of title 10,
United States Code (as added by subsection (a)), shall
apply to contracts entered into on or after the date of
the enactment of this Act [Oct. 28, 2004].”’

title VIII,

§2384. Supplies: identification of supplier and
sources

(a) The Secretary of Defense shall require that
the contractor under a contract with the De-
partment of Defense for the furnishing of sup-
plies to the United States shall mark or other-
wise identify supplies furnished under the con-
tract with the identity of the contractor, the na-
tional stock number for the supplies furnished
(if there is such a number), and the contractor’s
identification number for the supplies.

(b)(1) The Secretary of Defense shall prescribe
regulations requiring that, whenever prac-
ticable, each contract requiring the delivery of
supplies (other than a contract described in
paragraph (2)) shall require that the contractor
identify—

(A) the actual manufacturer or producer of
the item or of all sources of supply of the con-
tractor for that item;

(B) the national stock number of the item (if
there is such a number) and the identification
number of the actual manufacturer or pro-
ducer of the item or of each source of supply
of the contractor for the item; and

(C) the source of any technical data deliv-
ered under the contract.

(2) The regulations prescribed pursuant to
paragraph (1) do not apply to a contract that re-
quires the delivery of supplies that are commer-
cial items (as defined in section 103 of title 41).
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(3) The regulations prescribed pursuant to
paragraph (1) do not apply to a contract for an
amount not greater than the simplified acquisi-
tion threshold (as defined in section 134 of title
41).

(c) Identification of supplies and technical
data under this section shall be made in the
manner and with respect to the supplies pre-
scribed by the Secretary of Defense.

(Aug. 10, 1956, ch. 1041, 70A Stat. 137; Pub. L.
98-525, title XII, §1231(a), Oct. 19, 1984, 98 Stat.
2599; Pub. L. 99-500, §101(c) [title X, §928(a)], Oct.
18, 1986, 100 Stat. 1783-82, 1783-156, and Pub. L.
99-591, §101(c) [title X, §928(a)], Oct. 30, 1986, 100
Stat. 3341-82, 3341-156; Pub. L. 99-661, div. A, title
IX, formerly title IV, §928(a), Nov. 14, 1986, 100
Stat. 3936, renumbered title IX, Pub. L. 100-26,
§3(b), Apr. 21, 1987, 101 Stat. 273; Pub. L. 103-355,
title IV, §4102(d), title VIII, §8105(b), Oct. 13,
1994, 108 Stat. 3340, 3392; Pub. L. 104-106, div. D,
title XLIITI, §4321(b)(12), Feb. 10, 1996, 110 Stat.
672; Pub. L. 111-350, §5(b)(23), Jan. 4, 2011, 124
Stat. 3844.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2384 ......... 10:1207. R.S. 3731.
34:583.

The words ‘““‘Each contractor’ are substituted for the
words ‘“‘Every person’. The word ‘‘his’’ is substituted
for the words ‘‘the name of the contractor furnishing
such supplies’. The words ‘‘of any kind”’ and ‘‘and dis-
tinguish [distinguished]” are omitted as surplusage.
The word “may’’ is substituted for the word ‘‘shall’’.

CODIFICATION
Pub. L. 99-591 is a corrected version of Pub. L. 99-500.

AMENDMENTS

2011—Subsec. (b)(2). Pub. L. 111-350, §5(b)(23)(A), sub-
stituted ‘‘section 103 of title 41)” for ‘‘section 4(12) of
the Office of Federal Procurement Policy Act (41 U.S.C.
403(12)))”".

Subsec. (b)(3). Pub. L. 111-350, §5(b)(23)(B), substituted
‘‘section 134 of title 41)” for ‘‘section 4(11) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(11)))"".

1996—Subsec. (b)(2). Pub. L. 104-106, §4321(b)(12)(A),
substituted ‘‘items (as’ for ‘‘items, as’ and inserted a
closing parenthesis after ‘‘403(12))”".

Subsec. (b)(3). Pub. L. 104-106, §4321(b)(12)(B), inserted
a closing parenthesis after <°403(11))”’.

1994—Subsec. (b)(2). Pub. L. 103-355, §8105(b), amended
par. (2) generally. Prior to amendment, par. (2) read as
follows: ‘‘Paragraph (1) does not apply to a contract
that requires the delivery of supplies that are commer-
cial items sold in substantial quantities to the general
public if the contract—

““(A) provides for the acquisition of such supplies by
the Department of Defense at established catalog or
market prices; or

‘(B) is awarded through the use of competitive pro-
cedures.”

Subsec. (b)(3). Pub. L. 103-355, §4102(d), added par. (3).

1986—Subsec. (b). Pub. L. 99-500, Pub. L. 99-591, and
Pub. L. 99-661, amended subsec. (b) identically, des-
ignating existing provision as par. (1), redesignating
former pars. (1) to (3) as subpars. (A) to (C), respec-
tively, and inserting in provision preceding subpar. (A)
‘‘(other than a contract described in paragraph (2))”,
and adding par. (2).

1984—Pub. L. 98-5256 amended section generally, sub-
stituting ‘‘identification of supplier and sources’ for
“marking with name of contractor’” in section catch-
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line, and, in text, substituting provisions designated
subsec. (a) and relating to the marking of supplies, pro-
viding the national stock number for the supplies fur-
nished, and the contractor’s identification number for
requirement that each contractor furnishing supplies
to a military department mark the supplies with his
name in the manner directed by the Secretary of the
Department and prohibition of receipt of supplies un-
less so marked and adding subsecs. (b) and (c).

EFFECTIVE DATE OF 1996 AMENDMENT
For effective date and applicability of amendment by

Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT
For effective date and applicability of amendment by

Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.
EFFECTIVE DATE OF 1986 AMENDMENT

Section 101(c) [title X, §928(b)] of Pub. L. 99-500 and
Pub. L. 99-591, and section 928(b) of title IX, formerly
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that:
“The amendments made by subsection (a) [amending
this section] shall apply with respect to contracts en-
tered into after the end of the 180-day period beginning
on the date of the enactment of this Act [Oct. 18, 1986].”

EFFECTIVE DATE OF 1984 AMENDMENT
Section 1231(b) of Pub. L. 98-525 provided that: ‘“The
amendment made by subsection (a) [amending this sec-
tion] shall take effect at the end of the one-year period

beginning on the date of the enactment of this Act
[Oct. 19, 1984].”

§2384a. Supplies: economic order quantities

(a)(1) An agency referred to in section 2303(a)
of this title shall procure supplies in such quan-
tity as (A) will result in the total cost and unit
cost most advantageous to the United States,
where practicable, and (B) does not exceed the
quantity reasonably expected to be required by
the agency.

(2) The Secretary of Defense shall take para-
graph (1) into account in approving rates of obli-
gation of appropriations under section 2204 of
this title.

(b) BEach solicitation for a contract for sup-
plies shall, if practicable, include a provision in-
viting each offeror responding to the solicita-
tion to state an opinion on whether the quantity
of the supplies proposed to be procured is eco-
nomically advantageous to the United States
and, if applicable, to recommend a quantity or
quantities which would be more economically
advantageous to the United States. Each such
recommendation shall include a quotation of the
total price and the unit price for supplies pro-
cured in each recommended quantity.

(Added Pub. L. 98-525, title XII, §1233(a), Oct. 19,
1984, 98 Stat. 2600.)

EFFECTIVE DATE

Section 1233(b) of Pub. L. 98-525 provided that: ‘“The
amendment made by subsection (a) [enacting this sec-
tion] shall take effect at the end of the 180-day period
beginning on the date of the enactment of this Act
[Oct. 19, 1984].”

§2385. Arms and ammunition: immunity from
taxation

No tax on the sale or transfer of firearms, pis-
tols, revolvers, shells, or cartridges may be im-
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posed on such articles when bought with funds
appropriated for a military department.

(Aug. 10, 1956, ch. 1041, 70A Stat. 137.)

HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Source (Statutes at Large)
2385 ......... 5:171w. Jan. 6, 1951, ch. 1213,

subch. VII, §706, 64
Stat. 1236.

The words ‘“No * * * may be’’ are substituted for the
words ‘‘None * * * shall be subject to any’’. The words
“by any Act’ are omitted as surplusage.

§2386. Copyrights, patents, designs, etc.; acquisi-
tion

Funds appropriated for a military department
available for making or procuring supplies may
be used to acquire any of the following if the ac-
quisition relates to supplies or processes pro-
duced or used by or for, or useful to, that depart-
ment:

(1) Copyrights, patents, and applications for
patents.

(2) Licenses under copyrights, patents, and
applications for patents.

(3) Design and process data, technical data,
and computer software.

(4) Releases for past infringement of patents
or copyrights or for unauthorized use of tech-
nical data or computer software.

(Aug. 10, 1956, ch. 1041, 70A Stat. 137; Pub. L.
86-726, §3, Sept. 8, 1960, 74 Stat. 855; Pub. L.
103-355, title III, §3063, Oct. 13, 1994, 108 Stat.
3337; Pub. L. 104-106, div. A, title VIII, §813, Feb.
10, 1996, 110 Stat. 395.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code)

Source (Statutes at Large)

31:649b. Aug. 1, 1953, ch. 305, §609,

67 Stat. 350.

The words ‘‘equipment, and materials” are omitted
as covered by the word ‘‘supplies’’. The word ‘‘here-
after” is omitted as executed. The words ‘“‘may be
used’” are substituted for the words ‘‘shall * * * be
available’’. The words ‘‘if the acquisition relates to”’
are substituted for 31:649b (1st 8 words of last sentence).
In clauses (1), (2), and (4), the word ‘‘patents’ is sub-
stituted for the words ‘‘letters patent’.

AMENDMENTS

1996—Par. (3). Pub. L. 104-106 amended par. (3) gener-
ally, substituting ‘‘Design and process data, technical
data, and computer software’ for ‘‘Technical data and
computer software’’.

1994—Pars. (3), (4). Pub. L. 103-355 added pars. (3) and
(4) and struck out former pars. (3) and (4) which read as
follows:

‘(3) Designs, processes, and manufacturing data.

““(4) Releases, before suit is brought, for past infringe-
ment of patents or copyrights.”

1960—Pub. L. 86-726 inserted ‘‘or copyrights’ after
“‘patents’ in cl. (4).

§2387. Procurement of table and kitchen equip-
ment for officers’ quarters: limitation on

(a) Except under regulations approved by the
Secretary of Defense and providing for uniform
practices among the armed forces under his ju-
risdiction, no part of any appropriation of the
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Department of Defense may be used to supply or
replace table linen, dishes, glassware, silver, and
kitchen utensils for use in the residences on
shore, or quarters on shore, of officers of those
armed forces.

(b) This section does not apply to—

(1) field messes;

(2) messes temporarily set up on shore for
bachelor officers and officers attached to sea-
going or district defense vessels;

(3) aviation units based on seagoing vessels;

(4) fleet air bases;

(5) submarine bases; and

(6) landing forces and expeditions.

(Added Pub. L. 85-861, §1(45), Sept. 2, 1958, 72
Stat. 1458.)

HISTORICAL AND REVISION NOTES

Revised .
section Source (U.S. Code) Source (Statutes at Large)
2387(a) ..... 5:174e (less words within | July 13, 1955, ch. 358,
parentheses). §614, 69 Stat. 317.
2387(b) ..... 5:174e (words within pa-
rentheses).

In subsection (a), the words ‘‘may be used’ are sub-
stituted for the words ‘‘shall be available’’. The words
“‘on account of”’ are omitted as surplusage. The words
“under his jurisdiction’ are inserted for clarity, since
the Secretary of Defense has no jurisdiction over the
Coast Guard when it is not operating as a service in the
Navy.

[§ 2388. Renumbered § 2922]

§2389. Ensuring safety regarding insensitive mu-
nitions

The Secretary of Defense shall ensure, to the
extent practicable, that insensitive munitions
under development or procurement are safe
throughout development and fielding when sub-
ject to unplanned stimuli.

(Added Pub. L. 107-107, div. A,
§834(a)(1), Dec. 28, 2001, 115 Stat. 1191.)

PRIOR PROVISIONS

A prior section 2389, added Pub. L. 89-696, §1(1), Oct.
19, 1966, 80 Stat. 1056; amended Pub. L. 100-370, § 1(h)(1),
July 19, 1988, 102 Stat. 847, related to purchases from
Commodity Credit Corporation and price adjustments
for contracts for procurement of milk, prior to repeal
by Pub. L. 103-160, div. A, title VIII, §821(a)(4), Nov. 30,
1993, 107 Stat. 1704.

REPORT REQUIREMENT

Pub. L. 107-107, div. A, title VIII, §834(b), Dec. 28, 2001,
115 Stat. 1191, directed the Secretary of Defense to sub-
mit to committees of Congress a report on insensitive
munitions at the same time that the budgets for fiscal
years 2003 through 2005 were submitted.

§2390. Prohibition on the sale of certain defense
articles from the stocks of the Department of
Defense

title VIII,

(a)(1) Except as provided in subsections (b) and
(c), the sale outside the Department of Defense
of any defense article designated or otherwise
classified as Prepositioned Material Configured
to Unit Sets, as decrement stock, or as Pre-
positioned War Reserve Stocks for United States
Forces is prohibited.

(2) In this section, the term ‘‘decrement
stock’” means such stock as is needed to bring
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the armed forces from a peacetime level of read-
iness to a combat level of readiness.

(b) The President may authorize the sale out-
side the Department of Defense of a defense arti-
cle described in subsection (a) if—

(1) he determines that there is an inter-
national crisis affecting the national security
of the United States and the sale of such arti-
cle is in the best interests of the United
States; and

(2) he reports to the Congress not later than
60 days after the transfer of such article a plan
for the prompt replenishment of the stocks of
such article and the planned budget request to
begin implementation of that plan.

(c)(1) Nothing in this section shall preclude
the sale of stocks which have been designated
for replacement, substitution, or elimination or
which have been designated for sale to provide
funds to procure higher priority stocks.

(2) Nothing in this section shall preclude the
transfer or sale of equipment to other members
of the North Atlantic Treaty Organization.

(Added Pub. L. 95-485, title VIII, §815(a), Oct. 20,
1978, 92 Stat. 1625, §975; amended Pub. L. 100-26,
§7(k)(3), Apr. 21, 1987, 101 Stat. 284; renumbered
§2390, Pub. L. 101-189, div. A, title XVI,
§1622(b)(1), Nov. 29, 1989, 103 Stat. 1604.)

PRIOR PROVISIONS

A prior section 2390, added Pub. L. 95-79, title VIII,
§815(a), July 30, 1977, 91 Stat. 337; amended Pub. L.
96-470, title I, §104(a), Oct. 19, 1980, 94 Stat. 2238; Pub. L.
96-513, title V, §511(80), Dec. 12, 1980, 94 Stat. 2927, di-
rected Secretary of Defense to request each commis-
sioned officer, and each civilian employee above grade
GS-12, who was scheduled for retirement and who was
or had been at any time within one year prior to such
scheduled retirement, assigned to, or employed in,
military procurement to submit suggestions for meth-
ods to improve procurement policies, prior to repeal by
Pub. L. 98-94, title XII, §1259(a), Sept. 24, 1983, 97 Stat.
703.

AMENDMENTS

1989—Pub. L. 101-189 renumbered section 975 of this
title as this section.

1987—Subsec. (a)(2). Pub. L.
term” after ‘‘In this section,”.

100-26 inserted ‘‘the

§2391. Military base reuse studies and commu-
nity planning assistance

(a) REUSE STUDIES.—Whenever the Secretary
of Defense or the Secretary of the military de-
partment concerned publicly announces that a
military installation is a candidate for closure
or that a final decision has been made to close
a military installation and the Secretary of De-
fense determines, because of the location, facili-
ties, or other particular characteristics of the
installation, that the installation may be suit-
able for some specific Federal, State, or local
use potentially beneficial to the Nation, the
Secretary of Defense may conduct such studies,
including the preparation of an environmental
impact statement in accordance with the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), in connection with such in-
stallation and such potential use as may be nec-
essary to provide information sufficient to make
sound conclusions and recommendations regard-
ing the possible use of the installation.
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(b) ADJUSTMENT AND DIVERSIFICATION ASSIST-
ANCE.—(1) The Secretary of Defense may make
grants, conclude cooperative agreements, and
supplement funds available under Federal pro-
grams administered by agencies other than the
Department of Defense in order to assist State
and local governments in planning community
adjustments and economic diversification re-
quired (A) by the proposed or actual establish-
ment, realignment, or closure of a military in-
stallation, (B) by the cancellation or termi-
nation of a Department of Defense contract or
the failure to proceed with an approved major
weapon system program, (C) by a publicly an-
nounced planned major reduction in Department
of Defense spending that would directly and ad-
versely affect a community, (D) by the en-
croachment of a civilian community on a mili-
tary installation, or (E) by the closure or the
significantly reduced operations of a defense fa-
cility as the result of the merger, acquisition, or
consolidation of the defense contractor operat-
ing the defense facility, if the Secretary deter-
mines that an action described in clause (A), (B),
(C), or (E) is likely to have a direct and signifi-
cantly adverse consequence on the affected com-
munity or, in the case of an action described in
clause (D), if the Secretary determines that the
encroachment of the civilian community is like-
ly to impair the continued operational utility of
the military installation.

(2) In the case of the establishment or expan-
sion of a military installation, assistance may
be made under paragraph (1) only if (A) commu-
nity impact assistance or special impact assist-
ance is not otherwise available, and (B) the es-
tablishment or expansion involves the assign-
ment to the installation of (i) more than 2,000
military, civilian, and contractor Department of
Defense personnel, or (ii) more military, civil-
ian, and contractor Department of Defense per-
sonnel than the number equal to 10 percent of
the number of persons employed in counties or
independent municipalities within fifteen miles
of the installation, whichever is lesser.

(3) In the case of a publicly announced planned
reduction in Department of Defense spending,
the closure or realignment of a military instal-
lation, the cancellation or termination of a De-
partment of Defense contract, or the failure to
proceed with a previously approved major de-
fense acquisition program, assistance may be
made under paragraph (1) only if the reduction,
closure or realignment, cancellation or termi-
nation, or failure will have a direct and signifi-
cant adverse impact on a community or its resi-
dents.

(4)(A) In the case of a State or local govern-
ment eligible for assistance under paragraph (1),
the Secretary of Defense may also make grants,
conclude cooperative agreements, and supple-
ment other Federal funds in order to assist the
State or local government to carry out a com-
munity adjustment and economic diversification
program (including State industrial extension or
modernization efforts to facilitate the economic
diversification of defense contractors and sub-
contractors) in addition to planning such a pro-
gram.

(B) The Secretary shall establish criteria for
the selection of community adjustment and eco-
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nomic diversification programs to receive as-
sistance under subparagraph (A). Such criteria
shall include a requirement that the State or
local government agree—

(i) to provide not less than 10 percent of the
funding for the program from non-Federal
sources;

(ii) to provide business planning and market
exploration services under the program to de-
fense contractors and subcontractors that
seek modernization or diversification assist-
ance; and

(iii) to provide training, counseling, and
placement services for members of the armed
forces and dislocated defense workers.

(C) The Secretary shall carry out this para-
graph in coordination with the Secretary of
Commerce.

(5)(A) The Secretary of Defense may also make
grants, conclude cooperative agreements, and
supplement other Federal funds in order to as-
sist a State or local government in planning
community adjustments and economic diver-
sification even though the State or local govern-
ment is not currently eligible for assistance
under paragraph (1) if the Secretary determines
that a substantial portion of the economic ac-
tivity or population of the geographic area to be
subject to the advance planning is dependent on
defense expenditures.

(B) The Secretary of Defense may also make
grants, conclude cooperative agreements, and
supplement other Federal funds in order to as-
sist a State in enhancing its capacities—

(i) to assist communities, businesses, and
workers adversely affected by an action de-
scribed in paragraph (1);

(ii) to support local adjustment and diver-
sification initiatives; and

(iii) to stimulate cooperation between state-
wide and local adjustment and diversification
efforts.

(C) The Secretary of Defense may also make
grants, conclude cooperative agreements, and
supplement other Federal funds in order to as-
sist a State or local government in enhancing
the capabilities of the government to support ef-
forts of the Department of Defense to privatize,
contract for, or diversify the performance of
military family support services in cases in
which the capability of the Department to pro-
vide such services is adversely affected by an ac-
tion described in paragraph (1).

(6) Funds provided to State and local govern-
ments and regional organizations under this sec-
tion may be used as part or all of any required
non-Federal contribution to a Federal grant-in-
aid program for the purposes stated in para-
graph (1).

(7) To the extent practicable, the Secretary of
Defense shall inform a State or local govern-
ment applying for assistance under this sub-
section of the approval or rejection by the Sec-
retary of the application for such assistance as
follows:

(A) Before the end of the 7-day period begin-
ning on the date on which the Secretary re-
ceives the application, in the case of an appli-
cation for a planning grant.

(B) Before the end of the 30-day period begin-
ning on such date, in the case of an applica-
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tion for assistance to carry out a community
adjustments and economic diversifications
program.

(8)(A) In attempting to complete consideration
of applications within the time period specified
in paragraph (7), the Secretary of Defense shall
give priority to those applications requesting
assistance for a community described in sub-
section (f)(1).

(B) If an application under paragraph (7) is re-
jected by the Secretary, the Secretary shall
promptly inform the State or local government
of the reasons for the rejection of the applica-
tion.

(c) RESEARCH AND TECHNICAL ASSISTANCE.—
The Secretary of Defense may make grants to,
or conclude cooperative agreements or enter
into contracts with, another Federal agency, a
State or local government, or any private entity
to conduct research and provide technical as-
sistance in support of activities under this sec-
tion or Executive Order 12788 (67 Fed. Reg. 2213),
as amended by section 33 of Executive Order
13286 (68 Fed. Reg. 10625) and Executive Order
13378 (70 Fed. Reg. 28413).

(d) DEFINITIONS.—In this section:

(1) The terms ‘‘military installation’” and
“‘realignment’ have the meanings given those
terms in section 2687(e) of this title. For pur-
poses of subsection (b)(1)(D), the term ‘‘mili-
tary installation” includes a military facility
owned and operated by any of the several
States, the District of Columbia, the Common-
wealth of Puerto Rico, American Samoa,
Guam, the Commonwealth of the Northern
Mariana Islands, or the Virgin Islands, even
though the facility is not under the jurisdic-
tion of the Department of Defense, if the Sec-
retary of Defense determines that the military
facility is subject to significant use for train-
ing by the armed forces.

(2) The term ‘‘defense facility’” means any
private facility producing goods or services
pursuant to a defense contract.

(3) The terms ‘“‘community adjustment’ and
‘‘economic diversification’ include the devel-
opment of feasibility studies and business
plans for market diversification within a com-
munity adversely affected by an action de-
scribed in clause (A), (B), (C), or (E) of sub-
section (b)(1) by adversely affected businesses
and labor organizations located in the commu-
nity.

(e) ASSISTANCE SUBJECT TO APPROPRIATIONS.—
The authority of the Secretary of Defense to
make grants under this section in any fiscal
year is subject to the availability of appropria-
tions for that purpose.

(Added Pub. L. 97-86, title IX, §912(a)(1), Dec. 1,
1981, 95 Stat. 1122; amended Pub. L. 98-115, title
VIII, §808, Oct. 11, 1983, 97 Stat. 789; Pub. L.
100-26, §7(k)(3), Apr. 21, 1987, 101 Stat. 284; Pub.
L. 100456, div. B, title XXVIII, §2805, Sept. 29,
1988, 102 Stat. 2116; Pub. L. 101-510, div. D, title
XLI, §4102(b), Nov. 5, 1990, 104 Stat. 1851; Pub. L.
102-25, title VII, §701(j)(3), Apr. 6, 1991, 105 Stat.
116; Pub. L. 102-484, div. A, title X, §1052(28), div.
D, title XLIII, §4301(a)-(c), Oct. 23, 1992, 106 Stat.
2500, 2696, 2697; Pub. L. 103-35, title II, §202(a)(15),
May 31, 1993, 107 Stat. 101; Pub. L. 103-160, div. B,
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title XXIX, §2913, Nov. 30, 1993, 107 Stat. 1925;
Pub. L. 103-337, div. A, title XI, §§1122(a), 1123(a),
(b), Oct. 5, 1994, 108 Stat. 2870, 2871; Pub. L.
104-106, div. A, title XV, §1502(a)(1), Feb. 10, 1996,
110 Stat. 502; Pub. L. 104-201, div. B, title
XXVIII, §2814, Sept. 23, 1996, 110 Stat. 2790; Pub.
L. 10585, div. B, title XXVIII, §2822, Nov. 18,
1997, 111 Stat. 1997; Pub. L. 106-65, div. A, title X,
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L.
107-314, div. A, title X, §1041(a)(13), Dec. 2, 2002,
116 Stat. 2645; Pub. L. 109-163, div. B, title
XXVIII, §2832, Jan. 6, 2006, 119 Stat. 3520; Pub. L.
109-364, div. B, title XXVIII, §§2861, 2862, Oct. 17,
2006, 120 Stat. 2498; Pub. L. 110-417, div. B, title
XXVIII, §2823(b), Oct. 14, 2008, 122 Stat. 4730.)

REFERENCES IN TEXT

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a), is Pub. L. 91-190, Jan. 1, 1970, 83
Stat. 8562, as amended, which is classified generally to
chapter 55 (§4321 et seq.) of Title 42, The Public Health
and Welfare. For complete classification of this Act to
the Code, see Short Title note set out under section
4321 of Title 42 and Tables.

Executive Order 12788, referred to in subsec. (c), is set
out below.

AMENDMENTS

2008—Subsec. (d)(1). Pub. L. 110-417 inserted ‘‘the
Commonwealth of the Northern Mariana Islands,” after
“Guam,’’.

2006—Subsec. (b)(3). Pub. L. 109-163, §2832(a), sub-
stituted ‘‘realignment of a military installation’ for
‘‘significantly reduced operations of a defense facility”’,
‘‘closure or realignment, cancellation or’”’ for ‘‘can-
cellation,”, and ‘‘community or its residents.” for
‘‘community and will result in the loss of—

‘“(A) 2,500 or more employee positions, in the case of

a Metropolitan Statistical Area or similar area (as

defined by the Director of the Office of Management

and Budget);
‘(B) 1,000 or more employee positions, in the case of

a labor market area outside of a Metropolitan Statis-

tical Area; or

““(C) one percent of the total number of civilian jobs
in that area.”

Subsec. (¢). Pub. L. 109-364, §2861, added subsec. (¢).

Subsec. (d)(1). Pub. L. 109-364, §2862, inserted at end
‘“For purposes of subsection (b)(1)(D), the term ‘mili-
tary installation’ includes a military facility owned
and operated by any of the several States, the District
of Columbia, the Commonwealth of Puerto Rico, Amer-
ican Samoa, Guam, or the Virgin Islands, even though
the facility is not under the jurisdiction of the Depart-
ment of Defense, if the Secretary of Defense determines
that the military facility is subject to significant use
for training by the armed forces.”

Pub. L. 109-163, §2832(b), amended par. (1) generally.
Prior to amendment, par. (1) read as follows: ‘“The term
‘military installation’ means any camp, post, station,
base, yard, or other installation under the jurisdiction
of a military department that is located within any of
the several States, the District of Columbia, the Com-
monwealth of Puerto Rico, or Guam.”’

2002—Subsec. (c¢). Pub. L. 107-314 struck out heading
and text of subsec. (c). Text read as follows: ‘““The Sec-
retary of Defense shall submit a report not later than
December 1 of each year to the Committee on Armed
Services of the Senate and the Committee on Armed
Services of the House of Representatives concerning
the operation of this section during the preceding fiscal
year. Each such report shall identify each State, unit
of local government, and regional organization that re-
ceived a grant under this section during such fiscal
yvear and the total amount granted under this section
during such year to each such State, unit of local gov-
ernment, and regional organization.”’
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1999—Subsec. (c¢). Pub. L. 106-65 substituted ‘‘and the
Committee on Armed Services’ for ‘“‘and the Commit-
tee on National Security’’.

1997—Subsec. (b)(5)(C). Pub. L. 105-85 added subpar.
(©).
1996—Subsec. (b)(5). Pub. L. 104201 designated exist-
ing provisions as subpar. (A) and added subpar. (B).

Subsec. (¢). Pub. L. 104-106 substituted ‘‘Committee
on Armed Services of the Senate and the Committee on
National Security of the House of Representatives’ for
“Committees on Armed Services of the Senate and
House of Representatives”.

1994—Subsec. (b)(6) to (7). Pub. L. 103-337, §1123(a),
added par. (56) and redesignated former pars. (5) and (6)
as (6) and (7), respectively. Former par. (7) redesignated
(®).

Subsec. (b)(8). Pub. L. 103-337, §1123(a)(1), (b), redesig-
nated par. (7) as (8) and substituted ‘‘paragraph (7)” for
‘“‘paragraph (6)’’ in subpars. (A) and (B).

Subsec. (d)(3). Pub. L. 103-337, §1122(a), added par. (3).

1993—Subsec. (b)(1). Pub. L. 103-35 made technical
amendment to directory language of Pub. L. 102-484,
§4301(b)(1)(C). See 1992 Amendment note below.

Subsec. (b)(6), (7). Pub. L. 103-160 added pars. (6) and
(.

1992—Subsec. (a). Pub. L. 102-484, §4301(c)(1), inserted
heading.

Subsec. (b). Pub. L. 102-484, §4301(c)(2), inserted head-
ing.

Subsec. (b)(1). Pub. L. 102-484, §4301(b)(1), as amended
by Pub. L. 103-35, substituted ¢, (D)” for ‘, or (D)”,
substituted *‘(C), or (E)” for ‘‘or (C)”’, and inserted cl.
(E) before first reference to ‘‘if the Secretary’’.

Pub. L. 102484, §1052(28), substituted ‘‘publicly an-
nounced” for ‘“‘publicly-announced’.

Subsec. (b)(3). Pub. L. 102484, §4301(b)(2), inserted
‘“‘the closure or significantly reduced operations of a
defense facility,” after ‘‘Defense spending,” in intro-
ductory provisions.

Subsec. (b)4), (5). Pub. L. 102484, §4301(a)(1), (2),
added par. (4) and redesignated former par. (4) as (b).

Subsec. (¢). Pub. L. 102-484, §4301(c)(3), inserted head-
ing.

Subsec. (d). Pub. L. 102-484, §4301(b)(3), amended sub-
sec. (d) generally. Prior to amendment, subsec. (d) read
as follows: ‘‘In this section, the term ‘military installa-
tion’ means any camp, post, station, base, yard, or
other installation under the jurisdiction of a military
department that is located within any of the several
States, the District of Columbia, the Commonwealth of
Puerto Rico, or Guam.”

Subsec. (e). Pub. L. 102-484, §4301(c)(4), inserted head-
ing.

1991—Subsec. (b)(3). Pub. L. 102-25 substituted ‘‘pub-
licly announced’” for ‘‘publicly-announced’” and in-
serted a comma after ‘‘only if the reduction”.

1990—Subsec. (b)(3) to (6). Pub. L. 101-510 added par.
(3), redesignated par. (5) as (4), and struck out former
pars. (3), (4), and (6), which read as follows:

‘(3) In the case of the cancellation or termination of
a Department of Defense contract or the failure to pro-
ceed with an approved major weapon system program,
assistance may be made under paragraph (1) only if the
cancellation, termination, or failure to proceed in-
volves the loss of 2,600 or more full-time Department of
Defense and contractor employee positions in the local-
ity of the affected community.

‘“(4) In the case of a publicly-announced planned
major reduction in Department of Defense spending
that will directly and adversely affect a community,
assistance may be made under paragraph (1) only if the
publicly-announced planned major reduction will result
in the loss of 1,000 or more full-time Department of De-
fense and contractor employee positions over a five-
year period in the locality of the affected community.

‘“(6) Not more than $2,000,000 in assistance may be
provided under this subsection in any fiscal year.”

1988—Subsec. (b)(1). Pub. L. 100-456, §2805(a), amended
par. (1) generally. Prior to amendment, par. (1) read as
follows: ‘“The Secretary of Defense may make grants,
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conclude cooperative agreements, and supplement
funds made available under Federal programs adminis-
tered by agencies other than the Department of De-
fense in order to assist State and local governments,
and regional organizations composed of State and local
governments, in planning community adjustments re-
quired (A) by the proposed or actual establishment, re-
alignment, or closure of a military installation, or (B)
by the cancellation or termination of a Department of
Defense contract or the failure to proceed with an ap-
proved major weapon system program, if the Secretary
of Defense determines that the action is likely to im-
pose a significant impact on the affected community.”

Subsec. (b)(4) to (6). Pub. L. 100-456, §2805(b), added
par. (4) and redesignated former pars. (4) and (5) as (5)
and (6), respectively.

1987—Subsec. (d). Pub. L. 100-26 inserted ‘‘the term”
after ‘‘In this section,”’.

1983—Subsec. (b)(2). Pub. L. 98-115 substituted ‘2,000’
for ¢°2,5600”.

EFFECTIVE DATE OF 1993 AMENDMENT

Amendment by Pub. L. 103-35 applicable as if in-
cluded in the enactment of Pub. L. 102-484, see section
202(b) of Pub. L. 103-35, set out as a note under section
155 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Section 2702 of title XXVII of div. B of Pub. L. 100-456
provided that: ‘“Except as otherwise specifically pro-
vided, this division [amending this section and sections
2662, 2672, 2809, and 2828 of this title and enacting provi-
sions set out as a note under this section] shall take ef-
fect on October 1, 1988, or the date of enactment of this
Act [Sept. 29, 1988], whichever is later.”

EFFECTIVE DATE OF 1983 AMENDMENT

Section 808 of Pub. L. 98-115 provided that the amend-
ment made by that section is effective Oct. 1, 1983.

ADVANCE ADJUSTMENT PLANNING

Section 4301(d) of Pub. L. 102-484 authorized Sec-
retary of Defense, during fiscal year 1993, to make
grants and other assistance available under 10 U.S.C.
2391(b) to assist a State or local government in plan-
ning community adjustments and economic diversifica-
tion even though the State or local government cur-
rently failed to meet the criteria for assistance under
such section if the Secretary determined that a sub-
stantial portion of the economic activity or population
of the geographic area to be subjected to the adjust-
ment or diversification planning was dependent on De-
partment of Defense expenditures.

EFFECT OF 1992 AMENDMENTS ON EFFORTS OF ECONOMIC
DEVELOPMENT ADMINISTRATION

Section 4301(f) of Pub. L. 102-484 provided that:
‘“‘Nothing in this section [amending this section and en-
acting provisions set out as a note above] is intended to
replace the efforts of the economic development pro-
gram administered by the Economic Development Ad-
ministration of the Department of Commerce.”

PI1LOT PROJECT TO IMPROVE ECONOMIC ADJUSTMENT
PLANNING

Section 4302 of Pub. L. 102-484, as amended by Pub. L.
103-160, div. A, title XIII, §1323(a), Nov. 30, 1993, 107
Stat. 1790, authorized Secretary of Defense, during fis-
cal years 1993 and 1994, to conduct a pilot project to ex-
amine methods to improve the provision of economic
adjustment and diversification assistance under 10
U.S.C. 2391(b)(1) to State and local governments ad-
versely affected by the closure of military installa-
tions, the cancellation or completion of defense con-
tracts, or reductions in defense spending.

DONATION OF REAL PROPERTY TO NONPROFIT ENTITIES
PROVIDING SUPPORT TO CHILDREN WITH LIFE-
THREATENING DISEASES

Pub. L. 102-172, title VIII, §8149, Nov. 26, 1991, 105
Stat. 1214, provided that:
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‘‘(a) The Secretary of Defense, during the current fis-
cal year or at any time thereafter, may make a dona-
tion to an entity described in subsection (b) of a parcel
of real property (including structures on such property)
under the jurisdiction of the Secretary that is not cur-
rently required for the needs of the Department and
that the Secretary determines is needed and appro-
priate for the activities of that entity.

“(b) A donation under subsection (a) may be made to
a nonprofit entity which provides medical, educational,
and emotional support in a recreational setting to chil-
dren with life-threatening diseases and their families.”

DEFENSE ECONOMIC ADJUSTMENT, DIVERSIFICATION,
CONVERSION, AND STABILIZATION

Pub. L. 101-510, div. D, Nov. 5, 1990, 104 Stat. 1848, as
amended by Pub. L. 102-190, div. A, title X, §1062(c),
Dec. 5, 1991, 105 Stat. 1475; Pub. L. 102484, div. D, title
XLII, §4212(b), Oct. 23, 1992, 106 Stat. 2664; Pub. L.
104-201, div. A, title VIII, §825, Sept. 23, 1996, 110 Stat.
2611; Pub. L. 105277, div. A, §101(f) [title VIII,
§405(d)(6)], Oct. 21, 1998, 112 Stat. 2681-337, 2681-419; Pub.
L. 108-136, div. A, title IX, §932, Nov. 24, 2003, 117 Stat.
1581, provided that:

“SEC. 4001. SHORT TITLE

““This division may be cited as the ‘Defense Economic
Adjustment, Diversification, Conversion, and Stabiliza-
tion Act of 1990°.

“SEC. 4002. FINDINGS AND POLICY
‘‘(a) FINDINGS.—Congress makes the following find-
ings:

‘(1) There are likely to be significant reductions in
the programs, projects, and activities of the Depart-
ment of Defense during the first several fiscal years
following fiscal year 1990.

‘“(2) Such reductions will adversely affect the
economies of many communities in the United States
and small businesses and civilian workers throughout
the United States.

““(b) PoLicY.—In view of the findings expressed in sub-
section (a), it is the policy of the United States that—

‘(1) assistance be provided under existing planning
assistance programs and economic adjustment assist-
ance programs of the Federal Government to substan-
tially and seriously affected communities, businesses,
and workers to the extent necessary to facilitate an
orderly transition for such communities, small busi-
nesses, and workers from economic reliance on De-
partment of Defense spending to economic reliance
on other sources of business, employment, and reve-
nue; and

‘“(2) funding for such programs be increased by
amounts necessary to meet the needs of such commu-
nities, small businesses, and workers without reduc-
ing the funding that would otherwise be available
under those programs by reason of causes unrelated
to the reductions referred to in subsection (a)(1).

“SEC. 4003. DEFINITIONS
“For purposes of this division:

‘(1) The term ‘major defense contract or sub-
contract’ means—

‘“(A) any defense contract in an amount not less
than $5,000,000 (without regard to the date on which
the contract was awarded); and

‘“(B) any subcontract which—

‘(i) is entered into in connection with a con-
tract (without regard to the effective date of the
subcontract); and

¢“(ii) involves not less than $500,000.

‘(2) The term ‘Economic Adjustment Committee’
or ‘Committee’ means the Economic Adjustment
Committee established in Executive Order 12049 (10
U.S.C. 111 note).

‘“(3) The term ‘defense facility’ means any private
or government facility producing goods or services
pursuant to a defense contract.

‘“(4) The term ‘military installation’ means a base,
camp, post, station, yard, center, or homeport facil-
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ity for any ship in the United States, or any other fa-
cility under the jurisdiction of a military department
located in the United States.
‘“(5) The term ‘substantially and seriously affected’
means—
““(A) when such term is used in conjunction with
the term ‘community’, a community—

‘(i) which has within its administrative and po-
litical jurisdiction one or more military installa-
tions or defense facilities or which is economi-
cally affected by proximity to a military installa-
tion or defense facility;

‘“(ii) in which the actual or threatened curtail-
ment, completion, elimination, or realignment of
a defense contract results in a workforce reduc-
tion of—

‘“(I) 2,500 or more employee positions, in the
case of a Metropolitan Statistical Area or simi-
lar area (as defined by the Director of the Office
of Management and Budget);

‘“(IT) 1,000 or more employee positions, in the
case of a labor market area outside of a Metro-
politan Statistical Area; or

‘“(III) one percent of the total number of civil-
ian jobs in that area; and
‘“(iii) which establishes, by evidence, that any

workforce reduction referred to in clause (ii) oc-

curred as a direct result of changes in Depart-

ment of Defense requirements or programs;

‘(B) when such term is used in conjunction with
the term ‘businesses’ any business which—

‘(i) holds a major defense contract or sub-
contract (or held such contract or subcontract be-
fore a reduction in the defense budget);

‘“(ii) experiences a reduction, or the threat of a
reduction, of—

‘(I) 25 percent or more in sales or production;
or

‘“(IT) 80 percent or more of the workforce of
such business in any division of such business or
at any plant or other facility of such business;
and
‘‘(iii) establishes, by evidence, that the reduc-

tions referred to in clause (ii) occurred as a direct

result of a reduction in the defense budget; and

“(C) when such term is used in conjunction with
the term ‘group of workers’, any group of 100 or
more workers at a defense facility who are (or who
are threatened to be), eligible to participate in the
defense conversion adjustment program under sec-
tion 325 of the Job Training Partnership Act [29
U.S.C. 1662d] (as added by section 4202 of this divi-
sion), as in effect on the day before the date of en-
actment of the Workforce Investment Act of 1998
[Aug. 7, 1998].

“SEC. 4004. CONTINUATION OF ECONOMIC ADJUST-

MENT COMMITTEE

‘“(a) TERMINATION OR ALTERATION PROHIBITED.—The
Economic Adjustment Committee established in Execu-
tive Order 12049 (10 U.S.C. 111 note) may not be termi-
nated and the duties of the Committee may not be sig-
nificantly altered unless specifically authorized by a
law.

‘“(b) CHAIRMAN.—The Secretary of Defense shall be
the chairman of the Committee.

“(c) EXECUTIVE COUNCIL.—Until October 1, 1997, the
National Defense Technology and Industrial Base Coun-
cil shall function as an Executive Council of the Com-
mittee. Under the direction of the chairman of the
Committee, the Executive Council shall develop poli-
cies and procedures to ensure that communities, busi-
nesses, and workers substantially and seriously af-
fected by reductions in defense expenditures are ad-
vised of the assistance available to such communities,
businesses, and workers under programs administered
by the departments and agency comprising the Council.

‘“(d) DUTIES OF COMMITTEE.—The Economic Adjust-
ment Committee shall—

‘(1) coordinate and facilitate cooperative efforts
among Federal agencies represented on the Commit-
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tee to implement defense economic adjustment pro-
grams;

‘(2) serve as an information clearinghouse for and
between Federal, State, and local entities regarding
their defense economic adjustment efforts; and

‘(3) submit to the President and Congress, not later
than December 1, 1991, and each December 1 there-
after, a report that—

‘‘(A) describes Federal economic adjustment pro-
grams available to communities, businesses, and
groups of workers;

‘“(B) describes the implementation of defense eco-
nomic adjustment assistance during the preceding
fiscal year; and

‘(C) specifies the number of communities, busi-
nesses, and workers affected by defense budget re-
ductions during the preceding fiscal year and such
number assisted by Federal economic adjustment
programs during that fiscal year.

“TITLE XLI—ECONOMIC ADJUSTMENT PLANNING

“[SEC. 4101. Repealed. Pub. L. 104-201, div. A, title VIII,
§825, Sept. 23, 1996, 110 Stat. 2611.]

“SEC. 4102. ECONOMIC ADJUSTMENT PLANNING AS-
SISTANCE THROUGH THE DEPARTMENT OF DE-
FENSE

‘‘(a) IN GENERAL.—AnNy substantially and seriously af-
fected community shall be eligible for economic adjust-
ment planning assistance through the Office of Eco-
nomic Adjustment in the Department of Defense under
subsection (b) of section 2391 of title 10, United States

Code, subject to subsection (e) of such section. Such as-

sistance shall be provided in accordance with the stand-

ards, procedures, and priorities established by the Com-
mittee under this division.

““(b) [Amended section 2391(b) of this title.]

“SEC. 4103. COMMUNITY ECONOMIC ADJUSTMENT
ASSISTANCE THROUGH THE ECONOMIC DEVEL-
OPMENT ADMINISTRATION

‘‘(a) IN GENERAL.—A community that has been deter-
mined by the Economic Development Administration
of the Department of Commerce or the Office of Eco-
nomic Adjustment of the Department of Defense, in ac-
cordance with the standards and procedures established
by the Economic Adjustment Committee, to be a sub-
stantially and seriously affected community shall be
eligible for economic adjustment assistance authorized
under title IX of the Public Works and Economic De-
velopment Act of 1965 [42 U.S.C. 3241 et seq.], subject to
the availability of appropriations for such purpose and
subject to meeting the eligibility requirements of such
title.

‘“(b) AUTHORIZATION OF APPROPRIATIONS.—There are
authorized to be appropriated to the Secretary of De-
fense for fiscal year 1991 $50,000,000 for purposes of car-
rying out subsection (a). Any amount appropriated pur-
suant to this subsection shall remain available until
expended.

“TITLE XLII—ADJUSTMENT ASSISTANCE FOR
EMPLOYEES

“[SEC. 4201. Repealed. Pub. L. 104-201, div. A, title VIII,
§825, Sept. 23, 1996, 110 Stat. 2611.]

“SEC. 4202. DEFENSE CONVERSION ADJUSTMENT
PROGRAM

“[Enacted section 1662d of Title 29, Labor.]

“SEC. 4203. AUTHORIZATION OF APPROPRIATIONS

‘‘(a) AUTHORIZATION.—There are authorized to be ap-
propriated to the Secretary of Defense $150,000,000 for
fiscal year 1991 to carry out section 4201 and the amend-
ment made by section 4202. Amounts appropriated pur-
suant to this subsection shall remain available until
expended.

‘“(b) ADMINISTRATIVE EXPENSES.—Of amounts appro-
priated pursuant to this section, not more than five
percent may be retained by the Secretary of Labor for
the administration of the activities authorized by the
amendment made by section 4202.
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“TITLE XLIII—EXPANSION OF BUSINESS
CAPITAL ASSISTANCE PROGRAMS

“SEC. 4301. EXPANSION OF SMALL BUSINESS LOAN
PROGRAM

““Not later than 180 days after the date of the enact-
ment of this Act [Nov. 5, 1990], the President, acting
with the assistance of the Committee and after consult-
ing experts in government and the private sector, shall
transmit to the Congress recommendations regarding
ways that assistance provided pursuant to the business
loan program under section 7(a) of the Small Business
Act of 1958 [15 U.S.C. 636(a)] may be used to respond to
the consequences of defense budget reductions.

“SEC. 4302. ECONOMIC PLANNING ASSISTANCE FOR
EXCEPTIONAL PROJECTS

‘‘(a) ASSISTANCE AUTHORIZED.—The Economic Devel-
opment Administration, in the case of assistance under
title IX of the Public Works and Economic Develop-
ment Act of 1965 [42 U.S.C. 3241 et seq.], and the Office
of Economic Adjustment, in the case of planning assist-
ance under section 2391(b) of title 10, United States
Code, may award planning assistance under those pro-
grams to any substantially and seriously affected com-
munity, on behalf of a business, group of businesses, or
group of workers, if such planning funds are determined
by the agency concerned to be necessary and appro-
priate as a catalyst for projects which the agency de-
termines, on a case-by-case basis, have exceptional
promise for achieving the objectives of this division.

‘“(b) CONDITIONS ON ASSISTANCE.—Awards under this
section shall be subject to the availability of appropria-
tions for such purpose and shall be made in accordance
with any other applicable provisions of law.

“SEC. 4303. EXPANSION OF EXPORT FINANCING
FOR GOODS AND SERVICES PRODUCED BY
FIRMS AND EMPLOYEES FORMERLY ENGAGED
IN DEFENSE PRODUCTION

‘“‘(a) EXPORT-IMPORT BANK.—

‘(1) SENSE OF CONGRESS ON PLAN FOR EXPANSION.—It
is the sense of Congress that the United States busi-
nesses undergoing transition from defense production
to nondefense production will need assistance in seiz-
ing export markets overseas. Therefore, in order to
provide financial support for such businesses, as well
as meeting other normal demands on its resources,
the annual direct lending authority of the Export-Im-
port Bank of the United States should be increased
by at least 150 percent from the fiscal year 1990 level
over the five-year period beginning October 1, 1990.

‘“(2) REPORT OF FEASIBILITY.—Before September 30,
1990, the President, acting with the assistance of the
Committee and after consulting the Board of Direc-
tors of the Export-Import Bank of the United States
and other experts in government and the private sec-
tor, shall transmit to the Congress a report assessing
the feasibility and desirability of a program for in-
creasing the amount of direct loan authority in the
manner described in paragraph (1) and the factors
considered in making such assessment.

€“(3) TRANSITION TO NONDEFENSE PRODUCTION RE-
QUIRED TO BE CONSIDERED.—In determining whether to
provide financial support for an export transaction,
the Export-Import Bank of the United States shall
take into account, to the extent feasible and in ac-
cordance with applicable standards and procedures
established by the bank in consultation with the
Committee, the fact that the product or service is
produced or provided by any business or group of
workers which—

“(A) was substantially and seriously affected by
defense budget reductions; and

‘(B) is in transition from defense to nondefense
production.

“(b) SBA USE OF AUTHORITY FOR EXPORT FINANCING
ASSISTANCE.—In determining whether to provide finan-
cial or other assistance under the Small Business Act
[156 U.S.C. 631 et seq.], title VIII of the Omnibus Trade
and Competitiveness Act of 1988 [Pub. L. 100-418, see
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Short Title of 1988 Amendments note set out under sec-
tion 631 of Title 15, Commerce and Trade], or any pro-
gram referred to in section 4301 to any small business
involved in, or attempting to become involved in, the
export of any product or service, the Administrator of
the Small Business Administration shall take into ac-
count the fact that such product or service is produced
or provided by any business or group of workers
which—

‘(1) has been substantially and seriously affected
by defense budget reductions; and

‘(2) is in transition from defense to nondefense pro-
duction.

‘“(c) COORDINATION AND INTEGRATION OF ACTIVITIES
AND ASSISTANCE WITH OTHER AGENCIES.—In providing
additional financial assistance pursuant to any in-
crease in loan authority under this division—

‘(1) Federal agencies concerned with international
trade shall participate in the process of coordination
conducted by the Committee pursuant to section
4004(c)(1); and

‘“(2) such Federal agencies shall attempt, to the
maximum extent practicable, to coordinate and inte-
grate the activities and assistance of the agencies in
support of exports, including financial assistance in
the form of direct loans, loan guarantees, and insur-
ance, general trade promotion, marketing assistance,
and marketing and commercial information, in a
manner consistent with the purposes of this division
(and the amendments made by this division to other
provisions of law).

“(d) REPORTING.—The annual reports made by the Ex-
port-Import Bank of the United States and the Admin-
istrator of the Small Business Administration and the
annual economic stabilization and adjustment report
under section 4004(c)(3) of this division shall include a
description of the extent to which the bank and the Ad-
ministrator are—

‘(1) providing financing described in subsections
(a)(2) and (b), respectively, to businesses or groups of
workers which were substantially and seriously af-
fected by defense budget reductions; and

‘“(2) coordinating and integrating export support
and financing activities with other Federal agencies.

“SEC. 4304. BENEFIT INFORMATION FOR BUSI-
NESSES

‘‘(a) INFORMATION REQUIRED TO BE PROVIDED.—The
Secretary of Commerce and the Administrator of the
Small Business Administration shall provide any busi-
ness affected by defense budget reductions with a com-
plete description of available programs which provide
any business, whether on an industrywide or an indi-
vidual basis, with any planning assistance, financial,
technical, or managerial assistance, worker retraining
assistance, or other assistance authorized under this di-
vision.

““(b) EFFECTIVE NOTIFICATION SYSTEM.—The Secretary
of Commerce and the Administrator of the Small Busi-
ness Administration shall take such action as may be
appropriate to ensure, to the maximum extent prac-
ticable, that each business affected by defense budget
reductions receives the information required to be pro-
vided under subsection (a) on a timely basis.”

COMMISSION ON ALTERNATIVE UTILIZATION OF MILITARY
FACILITIES

Section 2819 of Pub. L. 100-456, as amended by Pub. L.
101-510, div. B, title XXIX, §2922(a), Nov. 5, 1990, 104
Stat. 1820, established Commission on Alternative Uti-
lization of Military Facilities and required Commission
to submit reports to President and Congress not later
than Sept. 1 of every second year through fiscal year
1996, prior to repeal by Pub. L. 105-261, div. A, title X,
§1031(b), Oct. 17, 1998, 112 Stat. 2123.

SUBMISSION DATE FOR FIRST REPORT

Section 912(c) of Pub. L. 97-86 required the first re-
port under subsec. (¢) of this section to be submitted
not later than Dec. 1, 1982.
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EX. ORD. NO. 12682. COMMISSION ON ALTERNATIVE
UTILIZATION OF MILITARY FACILITIES

Ex. Ord. No. 12682, July 7, 1989, 54 F.R. 29315, provided:

By the authority vested in me as President by the
Constitution and laws of the United States of America,
including section 2819 of the Military Construction Au-
thorization Act, 1989 (Public Law 100-456) [10 U.S.C. 2391
note], it is hereby ordered as follows:

SECTION 1. (a) I hereby establish the Commission on
Alternative Utilization of Military Facilities (‘‘Com-
mission’).

(b) The Commission shall consist of a representative
of the Department of Defense designated by the Sec-
retary of Defense, a representative of the Federal Bu-
reau of Prisons designated by the Attorney General, a
representative of the National Institute on Drug Abuse
designated by the Secretary of Health and Human Serv-
ices, a representative of the General Services Adminis-
tration designated by the Administrator of General
Services, a representative of the Department of Hous-
ing and Urban Development designated by the Sec-
retary of Housing and Urban Development, and a rep-
resentative of the Office of National Drug Control Pol-
icy designated by the Director of the Office of National
Drug Control Policy. The representative of the Depart-
ment of Defense shall chair the Commission.

(c) The Secretary of Defense shall provide such per-
sonnel and support to the Commission as the Secretary
determines is necessary to accomplish its mission.

SEC. 2. (a) Subject to subsection (b), the Secretary of
Defense shall prepare and submit to the Commission re-
ports listing active and nonactive military facilities
that are underutilized in whole or in part or otherwise
excess to the needs of the Department of Defense.

(b) The first such report shall be prepared and sub-
mitted as soon as possible for inclusion in the first re-
port of the Commission. The second report shall be pre-
pared and submitted on January 30, 1990, and succeed-
ing reports shall be prepared and submitted every other
year commencing on January 30, 1992, and continuing
until January 30, 1996.

SEC. 3. (a) Subject to subsection (b), the Commission
shall submit a report to the President and then to the
Congress that identifies those facilities, or parts of fa-
cilities, from the list submitted by the Secretary of De-
fense under Section 2 that could be effectively utilized
or renovated to serve as:

(1) minimum security facilities for nonviolent pris-
oners,

(2) drug treatment facilities for nonviolent drug abus-
ers, and

(3) facilities to assist the homeless.

(b) The first report of the Commission shall be sub-
mitted to the President and then to the Congress by
September 1, 1989. The second, and succeeding reports
of the Commission, shall be submitted to the President
and then to the Congress no later than September 1,
1990, and every second year through September 1, 1996.

GEORGE BUSH.

EX. ORD. NoO. 12788. DEFENSE ECONOMIC ADJUSTMENT
PROGRAM

Ex. Ord. No. 12788, Jan. 15, 1992, 57 F.R. 2213, as
amended by Ex. Ord. No. 13286, §33, Feb. 28, 2003, 63 F.R.
10625; Ex. Ord. No. 13378, May 12, 2005, 70 F.R. 28413, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, including 10 U.S.C. 2391 and the Defense Eco-
nomic Adjustment, Diversification, Conversion, and
Stabilization Act of 1990, enacted as Division D, section
4001 et seq., of the National Defense Authorization Act
for Fiscal Year 1991, Public Law 101-510 [set out above],
and to provide coordinated Federal economic adjust-
ment assistance necessitated by changes in Department
of Defense activities, it is hereby ordered as follows:

SECTION 1. Function of the Secretary of Defense. The
Secretary of Defense shall, through the Economic Ad-
justment Committee, design and establish a Defense
Economic Adjustment Program.
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SEC. 2. Purpose of the Defense Economic Adjustment Pro-
gram. The Defense Economic Adjustment Program shall
(1) assist substantially and seriously affected commu-
nities, businesses, and workers from the effects of
major Defense base closures, realignments, and Defense
contract-related adjustments, and (2) assist State and
local governments in preventing the encroachment of
civilian communities from impairing the operational
utility of military installations.

SEC. 3. Functions of the Defense Economic Adjustment
Program. The Defense Economic Adjustment Program
shall:

(a) Identify problems of States, regions, metropolitan
areas, or communities that result from major Defense
base closures, realignments, and Defense contract-re-
lated adjustments, and the encroachment of the civil-
ian community on the mission of military installations
and that require Federal assistance;

(b) Use and maintain a uniform socioeconomic im-
pact analysis to justify the use of Federal economic ad-
justment resources, prior to particular realignments;

(c) Apply consistent policies, practices, and proce-
dures in the administration of Federal programs that
are used to assist Defense-affected States, regions, met-
ropolitan areas, communities, and businesses;

(d) Identify and strengthen existing agency mecha-
nisms to coordinate employment opportunities for dis-
placed agency personnel;

(e) Identify and strengthen existing agency mecha-
nisms to improve reemployment opportunities for dis-
located Defense industry personnel;

(f) Assure timely consultation and cooperation with
Federal, State, regional, metropolitan, and community
officials concerning Defense-related impacts on De-
fense-affected communities’ problems;

(g) Assure coordinated interagency and intergovern-
mental adjustment assistance concerning Defense im-
pact problems;

(h) Prepare, facilitate, and implement cost-effective
strategies and action plans to coordinate interagency
and intergovernmental economic adjustment efforts;

(i) Encourage effective Federal, State, regional, met-
ropolitan, and community cooperation and concerted
involvement of public interest groups and private sec-
tor organizations in Defense economic adjustment ac-
tivities;

(j) Serve as a clearinghouse to exchange information
among Federal, State, regional, metropolitan, and
community officials involved in the resolution of com-
munity economic adjustment problems. Such informa-
tion may include, for example, previous studies, tech-
nical information, and sources of public and private fi-
nancing;

(k) Assist in the diversification of local economies to
lessen dependence on Defense activities;

(1) Encourage and facilitate private sector interim
use of lands and buildings to generate jobs as military
activities diminish;, [sic]

(m) Develop ways to streamline property disposal
procedures to enable Defense-impacted communities to
acquire base property to generate jobs as military ac-
tivities diminish; and

(n) Encourage resolution of regulatory issues that
impede encroachment prevention and local economic
adjustment efforts.

SEC. 4. Economic Adjustment Committee.

(a) Membership. The Economic Adjustment Commit-
tee (‘“‘Committee’’) shall be composed of the following
individuals, or a designated principal deputy of these
individuals, and such other individuals from the execu-
tive branch as the President may designate. Such indi-
viduals shall include the:

(1) Secretary of Agriculture;

(2) Attorney General;

(3) Secretary of Commerce;

(4) Secretary of Defense;

(5) Secretary of Education;

(6) Secretary of Energy;

(7) Secretary of Health and Human Services;

(8) Secretary of Housing and Urban Development;
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(9) Secretary of the Interior;

(10) Secretary of Labor;

(11) Secretary of State;

(12) Secretary of Transportation;

(13) Secretary of the Treasury;

(14) Secretary of Veterans Affairs;

(15) Secretary of Homeland Security;

(16) Chairman, Council of Economic Advisers;

(17) Director of the Office of Management and Budget;

(18) Director of the Office of Personnel Management;

(19) Administrator of the Environmental Protection
Agency;

(20) Administrator of General Services;

(21) Administrator of the Small Business Administra-
tion; and,

(22) Postmaster General.

(b) Chairman. The Secretary of Defense, or the Sec-
retary’s designee, shall chair the Committee.

(c) Vice Chairman. The Secretaries of Labor and Com-
merce shall serve as Vice Chairmen of the Committee.
The Vice Chairmen shall co-chair the Committee in the
absence of both the Chairman and the Chairman’s des-
ignee and may also preside over meetings of designated
representatives of the concerned executive agencies.

(d) Executive Director. The head of the Department of
Defense’s Office of Economic Adjustment shall provide
all necessary policy and administrative support for the
Committee and shall be responsible for coordinating
the application of the Defense Economic Adjustment
Program to Department of Defense activities.

(e) Duties. The Committee shall:

(1) Advise, assist, and support the Defense Economic
Adjustment Program;

(2) Develop procedures for ensuring that State, re-
gional, and community officials and representatives of
organized labor in those States, municipalities, local-
ities, or labor organizations that are substantially and
seriously affected by changes in Defense expenditures,
realignments or closures, or cancellation or curtail-
ment of major Defense contracts, are notified of avail-
able Federal economic adjustment programs; and,

(3) Report annually to the President and then to the
Congress on the work of the Economic Adjustment
Committee during the preceding fiscal year.

SEC. 5. Responsibilities of Executive Agencies.

(a) The head of each agency represented on the Com-
mittee shall designate an agency representative to:

(1) Serve as a liaison with the Secretary of Defense’s
economic adjustment staff;

(2) Coordinate agency support and participation in
economic adjustment assistance projects; and,

(3) Assist in resolving Defense-related impacts on De-
fense-affected communities.

(b) All executive agencies shall:

(1) Support, to the extent permitted by law, the eco-
nomic adjustment assistance activities of the Sec-
retary of Defense. Such support may include the use
and application of personnel, technical expertise, legal
authorities, and available financial resources. This sup-
port may be used, to the extent permitted by law, to
provide a coordinated Federal response to the needs of
individual States, regions, municipalities, and commu-
nities adversely affected by necessary Defense changes;

(2) Afford priority consideration to requests from De-
fense-affected communities for Federal technical as-
sistance, financial resources, excess or surplus prop-
erty, or other requirements, that are part of a compre-
hensive plan used by the Committee.

SEC. 6. Judicial Review. This order shall not be inter-
preted to create any right or benefit, substantive or
procedural, enforceable at law by a party against the
United States, its agencies, its officers, its agents, or
any person.

SEC. 7. Construction. (a) Nothing in this order shall be
construed as subjecting any function vested by law in,
or assigned pursuant to law to, any agency or head
thereof to the authority of any other agency or officer
or as abrogating or restricting any such function in
any manner.

(b) This order shall be effective immediately and
shall supersede Executive Order No. 12049.
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[Amendment by Ex. Ord. 13378 directing insertion of
“and” after ‘‘diminish;” in section 3(m) of Ex. Ord.
12788, was executed by substituting ¢; and” for the
comma after ‘‘diminish’.]

§ 2392. Prohibition on use of funds to relieve eco-
nomic dislocations

(a) In order to help avoid the uneconomic use
of Department of Defense funds in the procure-
ment of goods and services, the Congress finds
that it is necessary to prohibit the use of such
funds for certain purposes.

(b) No funds appropriated to or for the use of
the Department of Defense may be used to pay,
in connection with any contract awarded by the
Department of Defense, a price differential for
the purpose of relieving economic dislocations.

(Added Pub. L. 97-86, title IX, §913(a)(1), Dec. 1,
1981, 95 Stat. 1123.)

CONTRACTS MADE BY DEFENSE LOGISTICS AGENCY;
PAYMENTS OF PRICE DIFFERENTIALS TO RELIEVE
EcONOMIC DISLOCATIONS; TEST PROGRAM; INTERIM
REPORTS

Pub. L. 97-252, title XI, §1109, Sept. 8, 1982, 96 Stat.
746, as amended by Pub. L. 98-94, title XII, §1205, Sept.
24, 1983, 97 Stat. 683; Pub. L. 98-525, title XII, §1254, Oct.
19, 1984, 98 Stat. 2611, authorized the Secretary of De-
fense to conduct a test program during fiscal years
1983, 1984, and 1985 to test the effect of exempting cer-
tain contracts of the Department of Defense from the
provisions of this section and paying a price differen-
tial under such contracts for the purpose of relieving
economic dislocations, provided that the Secretary
could exempt any contract (other than a contract for
the purchase of fuel) made by the Defense Logistics
Agency during fiscal years 1983, 1984, and 1985 if the
contract was to be awarded to an individual or firm lo-
cated in a Labor Surplus Area, and directed the Presi-
dent to submit a report to Congress not later than Apr.
15, 1983, Apr. 15, 1984, and Apr. 15, 1985, on the imple-
mentation and results to that date of the program.
Similar provisions were contained in Pub. L. 97-86, title
IX, §913(b), (c), Dec. 1, 1981, 95 Stat. 1124.

§2393. Prohibition against doing business with
certain offerors or contractors

(a)(1) Except as provided in paragraph (2), the
Secretary of a military department may not so-
licit an offer from, award a contract to, extend
an existing contract with, or, when approval by
the Secretary of the award of a subcontract is
required, approve the award of a subcontract to,
an offeror or contractor which to the Sec-
retary’s knowledge has been debarred or sus-
pended by another Federal agency unless—

(A) in the case of debarment, the debarment
of the offeror or contractor by all other agen-
cies has been terminated or the period of time
specified for such debarment has expired; and

(B) in the case of a suspension, the period of
time specified by all other agencies for the
suspension of the offeror or contractor has ex-
pired.

(2) Paragraph (1) does not apply in any case in
which the Secretary concerned determines that
there is a compelling reason to solicit an offer
from, award a contract to, extend a contract
with, or approve a subcontract with such offeror
or contractor.

(b) Whenever the Secretary concerned makes a
determination described in subsection (a)(2), he
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shall, at the time of the determination, trans-
mit a notice to the Administrator of General
Services describing the determination. The Ad-
ministrator of General Services shall maintain
each such notice in a file available for public in-
spection.

(c) In this section:

(1) The term ‘‘debar’ means to exclude, pur-
suant to established administrative proce-
dures, from Government contracting and sub-
contracting for a specified period of time com-
mensurate with the seriousness of the failure
or offense or the inadequacy of performance.

(2) The term ‘‘suspend’ means to disqualify,
pursuant to established administrative proce-
dures, from Government contracting and sub-
contracting for a temporary period of time be-
cause a concern or individual is suspected of
engaging in criminal, fraudulent, or seriously
improper conduct.

(d) The Secretary of Defense shall prescribe in
regulations a requirement that each contractor
under contract with the Department of Defense
shall require each contractor to whom it awards
a contract (in this section referred to as a sub-
contractor) to disclose to the contractor wheth-
er the subcontractor is or is not, as of the time
of the award of the subcontract, debarred or sus-
pended by the Federal Government from Gov-
ernment contracting or subcontracting. The re-
quirement shall apply to any subcontractor
whose subcontract is in an amount greater than
the simplified acquisition threshold (as defined
in section 134 of title 41). The requirement shall
not apply in the case of a subcontract for the ac-
quisition of commercial items (as defined in sec-
tion 103 of title 41).

(Added Pub. L. 97-86, title IX, §914(a), Dec. 1,
1981, 95 Stat. 1124; amended Pub. L. 100-180, div.
A, title XTI, §1231(17), Dec. 4, 1987, 101 Stat. 1161;
Pub. L. 101-510, div. A, title VIII, §813, Nov. 5,
1990, 104 Stat. 1596; Pub. L. 102-190, div. A, title
X, §1061(a)(11), Dec. 5, 1991, 105 Stat. 1473; Pub. L.
103-355, title IV, §4102(e), title VIII, §8105(c), Oct.
13, 1994, 108 Stat. 3340, 3392; Pub. L. 111-350,
§5(b)(24), Jan. 4, 2011, 124 Stat. 3844.)

AMENDMENTS

2011—Subsec. (d). Pub. L. 111-350 substituted ‘‘section
134 of title 41)” for ‘‘section 4(11) of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 403(11)))” and
“‘section 103 of title 41)” for ‘‘section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12)))’.

1994—Subsec. (d). Pub. L. 103-355 substituted ‘‘greater
than the simplified acquisition threshold (as defined in
section 4(11) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 403(11))).” for ‘‘above the small pur-
chase amount established in section 2304(g) of this
title.” in second sentence and inserted at end ‘‘The re-
quirement shall not apply in the case of a subcontract
for the acquisition of commercial items (as defined in
section 4(12) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 403(12))).”

1991—Subsec. (d). Pub. L. 102-190 substituted ‘‘Federal
Government’ for ‘“‘Federal government’’.

1990—Subsec. (d). Pub. L. 101-510 added subsec. (d).

1987—Subsec. (¢). Pub. L. 100-180 inserted ‘‘The term’’
after each par. designation and revised first word in
quotes in each par. to make initial letter of such word
lowercase.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.
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[§ 2394. Renumbered § 2922a]
CODIFICATION

Another section 2394 was renumbered section 2395 of
this title.

[§ 2394a. Renumbered § 2922b]

§2395. Availability of appropriations for procure-
ment of technical military equipment and
supplies

Funds appropriated to the Department of De-
fense for the procurement of technical military
equipment and supplies remain available until
spent.

(Added Pub. L. 97-258, §2(b)(4)(B), Sept. 13, 1982,
96 Stat. 1052, §2394; renumbered §2395 and
amended Pub. L. 97-295, §1(28)(A), Oct. 12, 1982, 96
Stat. 1291.)

HISTORICAL AND REVISION NOTES
1982 AcT (PUB. L. 97-258)

Revised

section Source (U.S. Code)

Source (Statutes at Large)

31:649¢(1). Aug. 10, 1956, ch. 1041,
§40(1), 70A Stat. 636;
Nov. 17, 1971, Pub. L.

92-156, §201(b), 85 Stat.
424.

The words ‘‘Unless otherwise provided in the appro-
priation Act concerned’ are omitted as unnecessary
and for consistency. The word ‘“‘Funds’ is substituted
for ‘“‘momneys’ for consistency in title 10. The word
“military” is added before ‘‘public’’ for clarity. The
words ‘‘including moneys appropriated to the Depart-
ment of the Navy for the procurement and construction
of guided missiles” are omitted as included in ‘‘tech-
nical military equipment’’.

1982 AcT (PUB. L. 97-295)

Revised

section Source (U.S. Code)

Source (Statutes at Large)

10:2394. Sept. 13, 1982, Pub. L.
97-258, §2(b)(4)(B), 96

Stat. 1053.

This redesignates 10:2394 (enacted by Pub. L. 97-258)
as 10:2395 because of the enactment of another 10:2394
by Pub. L. 97-214, §6(a)(1), July 12, 1982, 96 Stat. 171, and
amends the section generally to eliminate the words
“and the construction of military public works’ be-
cause of section 10(b)(5) of the Military Construction
Codification Act (Pub. L. 97-214, July 12, 1982, 96 Stat.
176) which struck corresponding words from the source
statute for 10:2394 subsequent to Apr. 15, 1982, the cut-
off date prescribed by section 4(a) of Pub. L. 97-258, sec-
tion 2(b)(4)(B) of which enacted 10:2394.

CODIFICATION

Another section 2395 was renumbered section 2396 of
this title.

AMENDMENTS

1982—Pub. L. 97-295 struck out ‘‘and the construction
of military public works’ after ‘‘supplies’.

§2396. Advances for payments for compliance
with foreign laws, rent in foreign countries,
tuition, public utility services, and pay and
supplies of armed forces of friendly foreign
countries

(a) An advance under an appropriation to the
Department of Defense may be made to pay
for—
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(1) compliance with laws and ministerial
regulations of a foreign country;

(2) rent in a foreign country for periods of
time determined by local custom;

(3) tuition; and

(4) public service utilities.

(b)(1) Under regulations prescribed by the Sec-
retary of Defense, or by the Secretary of Home-
land Security with respect to the Coast Guard
when it is not operating as a service of the
Navy, an officer of an armed force of the United
States accountable for public money may ad-
vance amounts to a disbursing official of a
friendly foreign country or members of an
armed force of a friendly foreign country for—

(A) pay and allowances to members of the
armed force of that country; and
(B) necessary supplies and services.

(2) An advance may be made under this sub-
section only if the President has made an agree-
ment with the foreign country—

(A) requiring reimbursement to the United
States for amounts advanced;

(B) requiring the appropriate authority of
the country to advance amounts reciprocally
to members of the armed forces of the United
States; and

(C) containing any other provision the Presi-
dent considers necessary to carry out this sub-
section and to safeguard the interests of the
United States.

(Added Pub. L. 97-258, §2(b)(4)(B), Sept. 13, 1982,
96 Stat. 1053, §2395; renumbered §2396 and
amended Pub. L. 97-295, §1(28)(B), Oct. 12, 1982, 96
Stat. 1291; Pub. L. 105-85, div. A, title X, §1014(a),
(b)(1), Nov. 18, 1997, 111 Stat. 1875; Pub. L.
107-296, title XVII, §1704(b)(1), Nov. 25, 2002, 116
Stat. 2314.)

HISTORICAL AND REVISION NOTES
1982 Act (PUB. L. 97-258)

Revised
section Source (U.S. Code) Source (Statutes at Large)
2395(a) ..... 31:5291. July 13, 1955, ch. 358,
§602, 69 Stat. 314.
2395(b) ..... 31:529j. Oct. 19, 1965, Pub. L.
89-265, 79 Stat. 989.

In subsection (a), the words ‘“‘On and after July 13,
1955’ are omitted as executed. The words ‘“An advance’’
are substituted for ‘‘section 529 of this title shall not
apply in the case of payments’ because of the restate-
ment.

In subsection (b), the words ‘“‘armed force of the
United States’ are substituted for ‘“‘Army, Navy, Air
Force, Marine Corps, or Coast Guard’” because of
10:101(4) and to avoid confusion with the phrase ‘“‘armed
force of a friendly foreign country’’.

In subsection (b)(1), before clause (A), the words ‘‘the
Secretary of Transportation with respect to the Coast
Guard when it is not operating as a service in the
Navy”’ are substituted for ‘‘the Secretary of the Treas-
ury in their respective areas of responsibility’ because
of 14:3 and 49:1655(b)(1) and (2). The words ‘‘disbursing
official”” are substituted for ‘‘cashiers, disbursing offi-
cers’” for consistency with other titles of the United
States Code and to eliminate unnecessary words.

1982 AcT (PUB. L. 97-295)

Revised

section Source (U.S. Code)

Source (Statutes at Large)

10:2395. Sept. 13, 1982, Pub. L.
97-258, §2(b)(4)(B), 96

Stat. 1053.
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This redesignates 10:2395 as 10:2396 because of the re-
designation of 10:2394 (enacted by Pub. L. 97-258) as
10:2395, and substitutes ‘“‘any other’ for ‘‘another’ in
subsec. (b)(2)(C).

AMENDMENTS

2002—Subsec. (b)(1). Pub. L. 107-296 substituted ‘‘of
Homeland Security’ for ‘‘of Transportation’ in intro-
ductory provisions.

1997—Pub. L. 105-85, §1014(b)(1), inserted ‘‘public util-
ity services,” after ‘‘tuition,” in section catchline.

Subsec. (a)(4). Pub. L. 105-85, §1014(a), added par. (4).

1982—Subsec. (b)(2)(C). Pub. L. 97-295 substituted
“‘any other” for ‘‘another”.

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective on the date of
transfer of the Coast Guard to the Department of
Homeland Security, see section 1704(g) of Pub. L.
107-296, set out as a note under section 101 of this title.

[§§ 2397 to 2397c. Repealed. Pub. L. 104-106, div.
D, title XLIII, §4304(b)(1), Feb. 10, 1996, 110
Stat. 664]

Section 2397, added Pub. L. 97-295, §1(29)(A), Oct. 12,
1982, 96 Stat. 1291; amended Pub. L. 99-145, title IX, §922,
Nov. 8, 1985, 99 Stat. 693; Pub. L. 100-26, §7(j)(5), (K)(2),
Apr. 21, 1987, 101 Stat. 283, 284; Pub. L. 102-25, title VII,
§701(d)(6), Apr. 6, 1991, 105 Stat. 114; Pub. L. 102-484, div.
A, title X, §1052(29), Oct. 23, 1992, 106 Stat. 2500; Pub. L.
103-355, title IV, §4401(d), title VIII, §8105(d), Oct. 13,
1994, 108 Stat. 3348, 3392, related to filing of certain re-
ports by employees or former employees of defense con-
tractors.

Section 2397a, added Pub. L. 99-145, title IX,
§923(a)(1), Nov. 8, 1985, 99 Stat. 695; amended Pub. L.
10026, §7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L.
101-280, §10(b), May 4, 1990, 104 Stat. 162, related to re-
quirements relating to private employment contacts
between certain Department of Defense procurement
officials and defense contractors.

Section 2397b, added Pub. L. 99-500, §101(c) [title X,
§931(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-156, and
Pub. L. 99-591, §101(c) [title X, §931(a)(1)], Oct. 30, 1986,
100 Stat. 3341-82, 3341-156; Pub. L. 99-661, div. A, title IX,
formerly title IV, §931(a)(1), Nov. 14, 1986, 100 Stat. 3936,
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987,
101 Stat. 273; amended Pub. L. 100-180, div. A, title VIII,
§821, Dec. 4, 1987, 101 Stat. 1132; Pub. L. 103-355, title
VIII, §8105(e), Oct. 13, 1994, 108 Stat. 3392, related to lim-
itations on employment by contractors of certain
former Department of Defense procurement officials.

Section 2397c, added Pub. L. 99-500, §101(c) [title X,
§931(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-159, and
Pub. L. 99-591, §101(c) [title X, §931(a)(1)], Oct. 30, 1986,
100 Stat. 3341-82, 3341-159; Pub. L. 99-661, div. A, title IX,
formerly title IV, §931(a)(1), Nov. 14, 1986, 100 Stat. 3938,
renumbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987,
101 Stat. 273; amended Pub. L. 103-355, title VIII,
§8105(f), Oct. 13, 1994, 108 Stat. 3392, related to require-
ments for defense contractors concerning former De-
partment of Defense officials.

EFFECTIVE DATE OF REPEAL

For effective date and applicability of repeal, see sec-
tion 4401 of Pub. L. 104-106, set out as an Effective Date
of 1996 Amendment note under section 2302 of this title.

[§ 2398. Renumbered § 2922c]
[§ 2398a. Renumbered § 2922d]

§2399. Operational test and evaluation of defense
acquisition programs

(a) CONDITION FOR PROCEEDING BEYOND LoOW-
RATE INITIAL PRODUCTION.—(1) The Secretary of
Defense shall provide that a covered major de-
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fense acquisition program or a covered des-
ignated major subprogram may not proceed be-
yond low-rate initial production until initial
operational test and evaluation of the program
or subprogram is completed.

(2) In this subsection:

(A) The term ‘‘covered major defense acqui-
sition program’ means a major defense acqui-
sition program that involves the acquisition of
a weapon system that is a major system with-
in the meaning of that term in section 2302(5)
of this title.

(B) The term ‘‘covered designated major sub-
program’ means a major subprogram des-
ignated under section 2430a(a)(1) of this title
that is a major subprogram of a covered major
defense acquisition program.

(b) OPERATIONAL TEST AND EVALUATION.—(1)
Operational testing of a major defense acquisi-
tion program may not be conducted until the
Director of Operational Test and Evaluation of
the Department of Defense approves (in writing)
the adequacy of the plans (including the pro-
jected level of funding) for operational test and
evaluation to be conducted in connection with
that program.

(2) The Director shall analyze the results of
the operational test and evaluation conducted
for each major defense acquisition program. At
the conclusion of such testing, the Director
shall prepare a report stating—

(A) the opinion of the Director as to—

(i) whether the test and evaluation per-
formed were adequate; and

(ii) whether the results of such test and
evaluation confirm that the items or compo-
nents actually tested are effective and suit-
able for combat; and

(B) additional information on the oper-
ational capabilities of the items or compo-
nents that the Director considers appropriate
based on the testing conducted.

(3) The Director shall submit each report
under paragraph (2) to the Secretary of Defense,
the Under Secretary of Defense for Acquisition,
Technology, and Logistics, and the congres-
sional defense committees. Each such report
shall be submitted to those committees in pre-
cisely the same form and with precisely the
same content as the report originally was sub-
mitted to the Secretary and Under Secretary
and shall be accompanied by such comments as
the Secretary may wish to make on the report.

(4) A final decision within the Department of
Defense to proceed with a major defense acquisi-
tion program beyond low-rate initial production
may not be made until the Director has submit-
ted to the Secretary of Defense the report with
respect to that program under paragraph (2) and
the congressional defense committees have re-
ceived that report.

(5) If, before a final decision described in para-
graph (4) is made for a major defense acquisition
program, a decision is made within the Depart-
ment of Defense to proceed to operational use of
that program or to make procurement funds
available for that program, the Director shall
submit to the Secretary of Defense and the con-
gressional defense committees the report with
respect to that program under paragraph (2) as
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soon as practicable after the decision described
in this paragraph is made.

(6) In this subsection, the term ‘‘major defense
acquisition program’ has the meaning given
that term in section 139(a)(2)(B) of this title.

(c) DETERMINATION OF QUANTITY OF ARTICLES
REQUIRED FOR OPERATIONAL TESTING.—The quan-
tity of articles of a new system that are to be
procured for operational testing shall be deter-
mined by—

(1) the Director of Operational Test and
Evaluation of the Department of Defense, in
the case of a new system that is a major de-
fense acquisition program (as defined in sec-
tion 139(a)(2)(B) of this title); or

(2) the operational test and evaluation agen-
cy of the military department concerned, in
the case of a new system that is not a major
defense acquisition program.

(d) IMPARTIALITY OF CONTRACTOR TESTING PER-
SONNEL.—In the case of a major defense acquisi-
tion program (as defined in subsection (a)(2)), no
person employed by the contractor for the sys-
tem being tested may be involved in the conduct
of the operational test and evaluation required
under subsection (a). The limitation in the pre-
ceding sentence does not apply to the extent
that the Secretary of Defense plans for persons
employed by that contractor to be involved in
the operation, maintenance, and support of the
system being tested when the system is de-
ployed in combat.

(e) IMPARTIAL CONTRACTED ADVISORY AND As-
SISTANCE SERVICES.—(1) The Director may not
contract with any person for advisory and as-
sistance services with regard to the test and
evaluation of a system if that person partici-
pated in (or is participating in) the develop-
ment, production, or testing of such system for
a military department or Defense Agency (or for
another contractor of the Department of De-
fense).

(2) The Director may waive the limitation
under paragraph (1) in any case if the Director
determines in writing that sufficient steps have
been taken to ensure the impartiality of the
contractor in providing the services. The Inspec-
tor General of the Department of Defense shall
review each such waiver and shall include in the
Inspector General’s semi-annual report an as-
sessment of those waivers made since the last
such report.

(3)(A) A contractor that has participated in (or
is participating in) the development, production,
or testing of a system for a military department
or Defense Agency (or for another contractor of
the Department of Defense) may not be involved
(in any way) in the establishment of criteria for
data collection, performance assessment, or
evaluation activities for the operational test
and evaluation.

(B) The limitation in subparagraph (A) does
not apply to a contractor that has participated
in such development, production, or testing
solely in testing for the Federal Government.

(f) SOURCE OF FUNDS FOR TESTING.—The costs
for all tests required under subsection (a) shall
be paid from funds available for the system
being tested.

(g) DIRECTOR’S ANNUAL REPORT.—As part of
the annual report of the Director under section
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139 of this title, the Director shall describe for
each program covered in the report the status of
test and evaluation activities in comparison
with the test and evaluation master plan for
that program, as approved by the Director. The
Director shall include in such annual report a
description of each waiver granted under sub-
section (e)(2) since the last such report.

(h) OPERATIONAL TEST AND EVALUATION DE-
FINED.—In this section, the term ‘‘operational
test and evaluation’ has the meaning given that
term in section 139(a)(2)(A) of this title. For pur-
poses of subsection (a), that term does not in-
clude an operational assessment based exclu-
sively on—

(1) computer modeling;

(2) simulation; or

(3) an analysis of system requirements, engi-
neering proposals, design specifications, or
any other information contained in program
documents.

(Added Pub. L. 101-189, div. A, title VIII,
§802(a)(1), Nov. 29, 1989, 103 Stat. 1484; amended
Pub. L. 102-484, div. A, title VIII, §819, Oct. 23,
1992, 106 Stat. 2458; Pub. L. 103-160, div. A, title
IX, §904(d)(1), Nov. 30, 1993, 107 Stat. 1728; Pub. L.
103-337, div. A, title X, §1070(a)(11), (f), Oct. 5,
1994, 108 Stat. 2856, 2859; Pub. L. 104-106, div. A,
title XV, §1502(a)(19), Feb. 10, 1996, 110 Stat. 504;
Pub. L. 106-65, div. A, title X, §1067(1), Oct. 5,
1999, 113 Stat. 774; Pub. L. 107-107, div. A, title X,
§1048(b)(2), Dec. 28, 2001, 115 Stat. 1225; Pub. L.
107-314, div. A, title X, §1062(a)(9), Dec. 2, 2002,
116 Stat. 2650; Pub. L. 108-136, div. A, title X,
§1043(b)(14), Nov. 24, 2003, 117 Stat. 1611; Pub. L.
109-364, div. A, title II, §231(a), Oct. 17, 2006, 120
Stat. 2131; Pub. L. 111-383, div. A, title VIII,
§814(d), Jan. 7, 2011, 124 Stat. 4267.)

PRIOR PROVISIONS

A prior section 2399, added Pub. L. 97-295, §1(29)(A),
Oct. 12, 1982, 96 Stat. 1293, which related to limitation
on availability of appropriations to reimburse a con-
tractor for the cost of commercial insurance, was re-
pealed by Pub. L. 100-370, §1(f)(2)(B), July 19, 1988, 102
Stat. 846, and was restated in section 2324(e)(1)(L) of
this title by section 1(f)(2)(A) of Pub. L. 100-370.

AMENDMENTS

2011—Subsec. (a). Pub. L. 111-383 amended subsec. (a)
generally. Prior to amendment, text read as follows:

‘(1) The Secretary of Defense shall provide that a
major defense acquisition program may not proceed be-
yond low-rate initial production until initial oper-
ational test and evaluation of the program is com-
pleted.

‘(2) In this subsection, the term ‘major defense acqui-
sition program’ means a conventional weapons system
that—

“(A) is a major system within the meaning of that
term in section 2302(5) of this title; and
‘“(B) is designed for use in combat.”

2006—Subsec. (b)(2). Pub. L. 109-364, §231(a)(1), amend-
ed par. (2) generally. Prior to amendment, par. (2) read
as follows: ‘“The Director shall analyze the results of
the operational test and evaluation conducted for each
major defense acquisition program. At the conclusion
of such testing, the Director shall prepare a report
stating the opinion of the Director as to—

‘“(A) whether the test and evaluation performed
were adequate; and

“(B) whether the results of such test and evaluation
confirm that the items or components actually tested
are effective and suitable for combat.”
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Subsec. (b)(5), (6). Pub. L. 109-364, §231(a)(2), (3), added
par. () and redesignated former par. (5) as (6).

2003—Subsec. (h). Pub. L. 108-136 substituted ‘‘Oper-
ational Test and Evaluation Defined” for ‘‘Definitions”
in heading, struck out introductory provisions which
read ‘“‘In this section:”, substituted ‘‘In this section,
the term” for ‘‘(1) The term”’, redesignated subpars. (A)
to (C) of former par. (1) as pars. (1) to (3), respectively,
realigned margins, and struck out former par. (2) which
defined ‘‘congressional defense committees’” to mean
the Committees on Armed Services and Appropriations
of the Senate and the House of Representatives.

2002—Subsec. (a)(2). Pub. L. 107-314 substituted
“means a conventional weapons system that’ for
“means” in introductory provisions and struck out ‘‘a
conventional weapons system that’’ before ‘‘is a major
system’ in subpar. (A).

2001—Subsec. (b)(3). Pub. L. 107-107 substituted
“Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics” for ‘“Under Secretary of Defense
for Acquisition and Technology”’.

1999—Subsec. (h)(2)(B). Pub. L. 106-65 substituted
“Committee on Armed Services” for ‘“Committee on
National Security’’.

1996—Subsec. (h)(2). Pub. L. 104-106 substituted
“means—’’ and subpars. (A) and (B) for ‘“‘means the
Committees on Armed Services and the Committees on
Appropriations of the Senate and House of Representa-
tives.”

1994—Subsecs. (b)(5), (c)(1). Pub. L. 103-337,
§1070(a)(11)(A), substituted “139(a)(2)(B)”’ for
¢138(a)(2)(B)”".

Subsec. (e)(3)(B). Pub. L. 103-337, §1070(f), substituted
‘“‘solely in testing for” for ‘‘solely as a representative
of”.

Subsec. (g). Pub. L.
stituted ‘139"’ for ‘“138”’.

Subsec. (h)(1). Pub. L. 103-337, §1070(a)(11)(C),
stituted ‘139(a)(2)(A)”’ for ‘138(a)(2)(A)”’.

1993—Subsec. (b)(3). Pub. L. 103-160 substituted
“Under Secretary of Defense for Acquisition and Tech-
nology’’ for ‘“Under Secretary of Defense for Acquisi-
tion”.

1992—Subsec. (e)(3). Pub. L. 102-484 designated exist-
ing provisions as subpar. (A) and added subpar. (B).

103-337, §1070(a)(11)(B), sub-

sub-

ASSESSMENT OF RISK IN CONCURRENT DEVELOPMENT OF
MAJOR DEFENSE ACQUISITION SYSTEMS

Pub. L. 101-189, div. A, title VIII, §801, Nov. 29, 1989,
103 Stat. 1483, provided that:

‘‘(a) ESTABLISHMENT OF PoLICY.—The Secretary of De-
fense shall establish guidelines for—

‘(1) determining the degree of concurrency that is
appropriate for the development of major defense ac-
quisition systems; and

‘“(2) assessing the degree of risk associated with
various degrees of concurrency.

“(b) REPORT ON GUIDELINES.—The Secretary shall
submit to Congress a report that describes the guide-
lines established under subsection (a) and the method
used for assessing risk associated with concurrency.

‘(c) REPORT ON CONCURRENCY IN MAJOR ACQUISITION
PROGRAMS.—(1) The Secretary shall also submit to Con-
gress a report outlining the risk associated with con-
currency for each major defense acquisition program
that is in either full-scale development or low-rate ini-
tial production as of January 1, 1990.

‘(2) The report shall include consideration of the fol-
lowing matters with respect to each such program:

‘“(A) The degree of confidence in the enemy threat
assessment for establishing the system’s require-
ments.

‘“(B) The type of contract involved.

“(C) The degree of stability in program funding.

‘(D) The level of maturity of technology involved
in the system.

‘“(E) The availability of adequate test assets, in-
cluding facilities and ranges.

‘“(F) The plans for transition from development to
production.
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‘‘(d) SUBMISSION OF REPORTS.—The reports under sub-
sections (b) and (c) shall be submitted to Congress not
later than March 1, 1990.

‘“(e) DEFINITION.—For purposes of this section, the
term ‘concurrency’ means the degree of overlap be-
tween the development and production processes of an
acquisition program.”

§2400. Low-rate initial production of new sys-
tems

(a) DETERMINATION OF QUANTITIES TO BE PRO-
CURED FOR LOW-RATE INITIAL PRODUCTION.—(1) In
the course of the development of a major sys-
tem, the determination of what quantity of arti-
cles of that system should be procured for low-
rate initial production (including the quantity
to be procured for preproduction verification ar-
ticles) shall be made—

(A) when the milestone B decision with re-
spect to that system is made; and

(B) by the official of the Department of De-
fense who makes that decision.

(2) In this section, the term ‘‘milestone B deci-
sion”” means the decision to approve the system
development and demonstration of a major sys-
tem by the official of the Department of Defense
designated to have the authority to make that
decision.

(3) Any increase from a quantity determined
under paragraph (1) may only be made with the
approval of the official making the determina-
tion.

(4) The quantity of articles of a major system
that may be procured for low-rate initial pro-
duction may not be less than one operationally
configured production unit unless another quan-
tity is established at the milestone B decision.

(5) The Secretary of Defense shall include a
statement of the quantity determined under
paragraph (1) in the first SAR submitted with
respect to the program concerned after that
quantity is determined. If the quantity exceeds
10 percent of the total number of articles to be
produced, as determined at the milestone B deci-
sion with respect to that system, the Secretary
shall include in the statement the reasons for
such quantity. For purposes of this paragraph,
the term ‘““SAR’ means a Selected Acquisition
Report submitted under section 2432 of this title.

(b) LOW-RATE INITIAL PRODUCTION OF WEAPON
SYSTEMS.—Except as provided in subsection (c),
low-rate initial production with respect to a new
system is production of the system in the mini-
mum quantity necessary—

(1) to provide production-configured or rep-
resentative articles for operational tests pur-
suant to section 2399 of this title;

(2) to establish an initial production base for
the system; and

(3) to permit an orderly increase in the pro-
duction rate for the system sufficient to lead
to full-rate production upon the successful
completion of operational testing.

(c) LOW-RATE INITIAL PRODUCTION OF NAVAL
VESSEL AND SATELLITE PROGRAMS.—With respect
to naval vessel programs and military satellite
programs, low-rate initial production is produc-
tion of items at the minimum quantity and rate
that (1) preserves the mobilization production
base for that system, and (2) is feasible, as deter-
mined pursuant to regulations prescribed by the
Secretary of Defense.
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(Added Pub. L. 101-189, div. A, title VIII, §803(a),
Nov. 29, 1989, 103 Stat. 1487; amended Pub. L.
103-355, title III, §3015, Oct. 13, 1994, 108 Stat.
3332; Pub. L. 104-106, div. A, title X, §1062(d), div.
D, title XLIII, §4321(b)(13), Feb. 10, 1996, 110 Stat.
444, 673; Pub. L. 107-107, div. A, title VIII, §821(c),
Dec. 28, 2001, 115 Stat. 1182.)

PRIOR PROVISIONS

A prior section 2400 was renumbered section 2534 of
this title.

AMENDMENTS

2001—Subsec. (a)(1)(A). Pub. L. 107-107, §821(c)(1), sub-
stituted ‘‘milestone B’ for “‘milestone II"".

Subsec. (a)(2). Pub. L. 107-107 substituted ‘‘milestone
B’ for ‘“‘milestone II’ and ‘‘system development and
demonstration’ for ‘‘engineering and manufacturing
development”’.

Subsec. (a)(4), (5). Pub. L. 107-107, §821(c)(1),
stituted ‘‘milestone B’ for ‘“‘milestone II"".

1996—Subsec. (a)(5). Pub. L. 104-106, §4321(b)(13), sub-
stituted ‘‘this paragraph” for ‘‘the preceding sentence’’.

Subsec. (¢). Pub. L. 104-106, §1062(d), struck out ‘‘(1)”
before “With respect to’’, redesignated subpars. (A) and
(B) of former par. (1) as pars. (1) and (2), respectively,
and struck out former par. (2) which read as follows:
“For each naval vessel program and military satellite
program, the Secretary of Defense shall submit to Con-
gress a report providing—

“(A) an explanation of the rate and quantity pre-
scribed for low-rate initial production and the consid-
erations in establishing that rate and quantity;

“(B) a test and evaluation master plan for that pro-
gram; and

‘(C) an acquisition strategy for that program that
has been approved by the Secretary, to include the
procurement objectives in terms of total quantity of
articles to be procured and annual production rates.”
1994—Subsec. (a)(2). Pub. L. 103-355, §3015(1), sub-

stituted ‘‘this section” for ‘‘paragraph (1)’ and ‘‘engi-
neering and manufacturing development’” for ‘‘full-
scale engineering development’’.

Subsec. (a)(4). Pub. L. 103-355, §3015(2), (3), added par.
(4) and redesignated former par. (4) as (5).

Subsec. (a)(5). Pub. L. 103-355, §3015(2), redesignated
par. (4) as (b) and inserted after first sentence ‘‘If the
quantity exceeds 10 percent of the total number of arti-
cles to be produced, as determined at the milestone II
decision with respect to that system, the Secretary
shall include in the statement the reasons for such
quantity.”

sub-

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
section 4321(b)(13) of Pub. L. 104-106, see section 4401 of
Pub. L. 104-106, set out as a note under section 2302 of
this title.

§2401. Requirement for authorization by law of
certain contracts relating to vessels, aircraft,
and combat vehicles

(a)(1) The Secretary of a military department
may make a contract for the lease of a vessel,
aircraft, or combat vehicle or for the provision
of a service through use by a contractor of a ves-
sel, aircraft, or combat vehicle only as provided
in subsection (b) if—

(A) the contract will be a long-term lease or
charter; or

(B) the terms of the contract provide for a
substantial termination liability on the part
of the United States.

(2) The Secretary of a military department
may make a contract that is an agreement to
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lease or charter or an agreement to provide
services and that is (or will be) accompanied by
a contract for the actual lease, charter, or provi-
sion of services only as provided in subsection
(b) if the contract for the actual lease, charter,
or provision of services is (or will be) a contract
described in paragraph (1).

(b)(1) The Secretary may make a contract de-
scribed in subsection (a)(1) if—

(A) the Secretary has been specifically au-
thorized by law to make the contract;

(B) before a solicitation for proposals for the
contract was issued the Secretary notified the
Committee on Armed Services and the Com-
mittee on Appropriations of the Senate and
the Committee on Armed Services and the
Committee on Appropriations of the House of
Representatives of the Secretary’s intention
to issue such a solicitation;

(C) the Secretary has notified those commit-
tees of the proposed contract and provided a
detailed description of the terms of the pro-
posed contract and a justification for entering
into the proposed contract rather than provid-
ing for the lease, charter, or services involved
through purchase of the vessel, aircraft, or
combat vehicle to be used under the contract,
and a period of 30 days of continuous session of
Congress has expired following the date on
which notice was received by such commit-
tees; and

(D) the Secretary has certified to those com-
mittees—

(i) that entering into the proposed con-
tract as a means of obtaining the vessel, air-
craft, or combat vehicle is the most cost-ef-
fective means of obtaining such vessel, air-
craft, or combat vehicle; and

(ii) that the Secretary has determined that
the lease complies with all applicable laws,
Office of Management and Budget circulars,
and Department of Defense regulations.

(2) For purposes of paragraph (1)(C), the con-
tinuity of a session of Congress is broken only
by an adjournment of the Congress sine die, and
the days on which either House is not in session
because of an adjournment of more than three
days to a day certain are excluded in a computa-
tion of such 30-day period.

(3) Upon receipt of a notice under paragraph
(1)(C), a committee identified in paragraph (1)(B)
may request the Inspector General of the De-
partment of Defense or the Comptroller General
of the United States to conduct a review of the
proposed contract to determine whether or not
such contract meets the requirements of this
section.

(4) If a review is requested under paragraph (3),
the Inspector General of the Department of De-
fense or the Comptroller General of the United
States, as the case may be, shall submit to the
Secretary and the congressional defense com-
mittees a report on such review before the expi-
ration of the period specified in paragraph (1)(C).

(5) In the case of a contract described in sub-
section (a)(1)(B), the commander of the special
operations command may make a contract with-
out regard to this subsection if—

(A) funds are available and obligated for the
full cost of the contract (including termi-
nation costs) on or before the date the con-
tract is awarded;
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(B) the Secretary of Defense submits to the
congressional defense committees a certifi-
cation that there is no alternative for meeting
urgent operational requirements other than
making the contract; and

(C) a period of 30 days of continuous session
of Congress has expired following the date on
which the certification was received by such
committees.

(c)(1) Funds may not be appropriated for any
fiscal year to or for any armed force or obligated
or expended for—

(A) the long-term lease or charter of any air-
craft, naval vessel, or combat vehicle; or

(B) for the lease or charter of any aircraft,
naval vessel, or combat vehicle the terms of
which provide for a substantial termination 1li-
ability on the part of the United States,

unless funds for that purpose have been specifi-
cally authorized by law.

(2) Funds appropriated to the Department of
Defense may not be used to indemnify any per-
son under the terms of a contract entered into
under this section—

(A) for any amount paid or due by any per-
son to the United States for any liability aris-
ing under the Internal Revenue Code of 1986; or

(B) to pay any attorneys’ fees in connection
with such contract.

(d)(1)(A) In this section, the term ‘‘long-term
lease or charter” (except as provided in subpara-
graph (B)) means a lease, charter, service con-
tract, or conditional sale agreement—

(i) the term of which is for a period of five
years or longer or more than one-half the use-
ful life of the vessel, aircraft, or combat vehi-
cle; or

(ii) the initial term of which is for a period
of less than five years but which contains an
option to renew or extend the agreement for a
period which, when added to the initial term
(or any previous renewal or extension), is five
years or longer.

Such term includes the extension or renewal of
a lease or charter agreement if the term of the
extension or renewal thereof is for a period of
five years or longer or if the term of the lease or
charter agreement being extended or renewed
was for a period of five years or longer.

(B) In the case of an agreement under which
the lessor first places the property in service
under the agreement or the property has been in
service for less than one year and there is allow-
able to the lessor or charterer an investment tax
credit or depreciation for the property leased,
chartered, or otherwise provided under the
agreement under section 168 of the Internal Rev-
enue Code of 1986 (unless the lessor or charterer
has elected depreciation on a straightline meth-
od for such property), the term ‘‘long-term lease
or charter’” means a lease, charter, service con-
tract, or conditional sale agreement—

(i) the term of which is for a period of three
years or longer; or

(ii) the initial term of which is for a period
of less than three years but which contains an

option to renew or extend the agreement for a

period which, when added to the initial term

(or any previous renewal or extension), is

three years or longer.

TITLE 10—ARMED FORCES

§2401

Such term includes the extension or renewal of
a lease or charter agreement if the term of the
extension or renewal thereof is for a period of
three years or longer or if the term of the lease
or charter agreement being extended or renewed
was for a period of three years or longer.

(2) For the purposes of this section, the United
States shall be considered to have a substantial
termination liability under a contract—

(A) if there is an agreement by the United
States under the contract to pay an amount
not less than the amount equal to 25 percent
of the value of the vessel, aircraft, or combat
vehicle under lease or charter, calculated on
the basis of the present value of the termi-
nation liability of the United States under
such charter or lease (as determined under
regulations prescribed by the Secretary of De-
fense); or

(B) if (as determined under regulations pre-
scribed by the Secretary of Defense) the sum
of—

(i) the present value of the amount of the
termination liability of the United States
under the contract as of the end of the term
of the contract (exclusive of any option to
extend the contract); and

(ii) the present value of the total of the
payments to be made by the United States
under the contract (excluding any option to
extend the contract) attributable to capital-
hire,

is more than one-half the price of the vessel,
aircraft, or combat vehicle involved.

(e)(1) Whenever a request is submitted to Con-
gress for the authorization of the long-term
lease or charter of aircraft, naval vessels, or
combat vehicles or for the authorization of a
lease or charter of aircraft, naval vessels, or
combat vehicles which provides for a substantial
termination liability on the part of the United
States, the Secretary of Defense shall submit
with that request an analysis of the cost to the
United States (including lost tax revenues) of
any such lease or charter arrangement com-
pared with the cost to the United States of di-
rect procurement of the aircraft, naval vessels,
or combat vehicles by the United States.

(2) Any such analysis shall be reviewed and
evaluated by the Director of the Office of Man-
agement and Budget and the Secretary of the
Treasury within 30 days after the date on which
the request and analysis are submitted to Con-
gress. The Director and Secretary shall conduct
such review and evaluation on the basis of the
guidelines issued pursuant to subsection (f) and
shall report to Congress in writing on the re-
sults of their review and evaluation at the earli-
est practicable date, but in no event more than
45 days after the date on which the request and
analysis are submitted to the Congress.

(3) Whenever a request is submitted to Con-
gress for the authorization of funds for the De-
partment of Defense for the long-term lease or
charter of aircraft, naval vessels, or combat ve-
hicles authorized under this section, the Sec-
retary of Defense—

(A) shall indicate in the request what por-
tion of the requested funds is attributable to
capital-hire; and
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(B) shall reflect such portion in the appro-
priate procurement account in the request.

(f)(1) If a lease or charter covered by this sec-
tion is a capital lease or a lease-purchase—

(A) the lease or charter shall be treated as
an acquisition and shall be subject to all appli-
cable statutory and regulatory requirements
for the acquisition of aircraft, naval vessels,
or combat vehicles; and

(B) funds appropriated to the Department of
Defense for operation and maintenance may
not be obligated or expended for the lease or
charter.

(2) In this subsection, the terms ‘‘capital
lease’ and ‘‘lease-purchase’ have the meanings
given those terms in Appendix B to Office of
Management and Budget Circular A-11, as in ef-
fect on January 6, 2006.

(g) The Director of the Office of Management
and Budget and the Secretary of the Treasury
shall jointly issue guidelines for determining
under what circumstances the Department of
Defense may use lease or charter arrangements
for aircraft, naval vessels, and combat vehicles
rather than directly procuring such aircraft,
vessels, and combat vehicles.

(h) The Secretary of a military department
may make a contract for the lease of a vessel or
for the provision of a service through use by a
contractor of a vessel, the term of which is for
a period of greater than two years, but less than
five years, only if—

(1) the Secretary has notified the Committee
on Armed Services and the Committee on Ap-
propriations of the Senate and the Committee
on Armed Services and the Committee on Ap-
propriations of the House of Representatives
of the proposed contract and included in such
notification—

(A) a detailed description of the terms of
the proposed contract and a justification for
entering into the proposed contract rather
than obtaining the capability provided for
by the lease, charter, or services involved
through purchase of the vessel;

(B) a determination that entering into the
proposed contract as a means of obtaining
the vessel is the most cost-effective means
of obtaining such vessel; and

(C) a plan for meeting the requirement
provided by the proposed contract upon com-
pletion of the term of the lease contract; and

(2) a period of 30 days of continuous session
of Congress has expired following the date on
which notice was received by such commit-
tees.

(Added Pub. L. 98-94, title XII, §1202(a)(1), Sept.
24, 1983, 97 Stat. 679; amended Pub. L. 98-525,
title XII, §1232(a), Oct. 19, 1984, 98 Stat. 2600;
Pub. L. 100-26, §7(h)(1), Apr. 21, 1987, 101 Stat.
282; Pub. L. 103-35, title II, §201(c)(6), May 31,
1993, 107 Stat. 98; Pub. L. 104-106, div. A, title
XV, §§1502(a)(20), 1503(a)(21), Feb. 10, 1996, 110
Stat. 504, 512; Pub. L. 106-65, div. A, title X,
§1067(1), Oct. 5, 1999, 113 Stat. 774; Pub. L.
106-398, §1 [[div. A], title X, §1087(a)(13)], Oct. 30,
2000, 114 Stat. 1654, 16564A-291; Pub. L. 109-163,
div. A, title VIII, §815(a)-(d)(1), Jan. 6, 2006, 119
Stat. 3381, 3382; Pub. L. 110-181, div. A, title VIII,
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§824, title X, §1011, Jan. 28, 2008, 122 Stat. 227,
303; Pub. L. 111-84, div. A, title X, §1073(a)(24),
Oct. 28, 2009, 123 Stat. 2473.)

REFERENCES IN TEXT

The Internal Revenue Code of 1986, referred to in sub-
secs. (€)(2)(A) and (A)(1)(B), is classified generally to
Title 26, Internal Revenue Code. Section 168 of the In-
ternal Revenue Code of 1986 is classified to section 168
of Title 26.

AMENDMENTS

2009—Subsec. (£)(2). Pub. L. 111-84 substituted ‘‘Janu-
ary 6, 2006’ for ‘‘the date of the enactment of the Na-
tional Defense Authorization Act for Fiscal Year 2006°".

2008—Subsec. (b)(5). Pub. L. 110-181, §824, added par.
(5).

Subsec. (h). Pub. L. 110-181, §1011, added subsec. (h).

2006—Pub. L. 109-163, §815(d)(1), substituted ‘‘Require-
ment for authorization by law of certain contracts re-
lating to vessels, aircraft, and combat vehicles’ for
“Requirement for authorization by law of certain con-
tracts relating to vessels and aircraft’” in section
catchline.

Subsec. (a)(1). Pub. L. 109-163, §815(a)(1), substituted
“vessel, aircraft, or combat vehicle” for ‘‘vessel or air-
craft’ in two places in introductory provisions.

Subsec. (b)(1)(C). Pub. L. 109-163, §815(a)(1), sub-
stituted ‘‘vessel, aircraft, or combat vehicle” for ‘‘ves-
sel or aircraft’.

Subsec. (b)(1)(D). Pub. L. 109-163, §815(b)(1), added
subpar. (D).

Subsec. (b)(3), (4). Pub. L. 109-163, §815(b)(2), added
pars. (3) and (4).

Subsec. (¢)(1). Pub. L. 109-163, §815(a)(2), substituted
‘‘aircraft, naval vessel, or combat vehicle” for ‘‘aircraft
or naval vessel’” in subpars. (A) and (B).

Subsec. (DD)(A)E), (2)(A), (B). Pub. L. 109-163,
§8156(a)(1), substituted ‘‘vessel, aircraft, or combat vehi-
cle” for “‘vessel or aircraft”.

Subsec. (e)(1), (3). Pub. L. 109-163, §815(a)(3), sub-
stituted ‘‘aircraft, naval vessels, or combat vehicles”
for ‘‘aircraft or naval vessels’ wherever appearing.

Subsec. (f). Pub. L. 109-163, §815(c)(2), added subsec.
(f). Former subsec. (f) redesignated (g).

Pub. L. 109-163, §815(a)(4), substituted ‘‘aircraft, naval
vessels, and combat vehicles” for ‘‘aircraft and naval
vessels’” and ‘‘such aircraft, vessels, and combat vehi-
cles” for ‘‘such aircraft and vessels’ .

Subsec. (g). Pub. L. 109-163, §815(c)(1), redesignated
subsec. (f) as (g).

2000—Subsec. (b)(1)(B). Pub. L. 106-398 substituted
‘“Committee on Appropriations of the House” for
‘“Committees on Appropriations of the House’’.

1999—Subsec. (b)(1)(B). Pub. L. 106-65 substituted
“and the Committee on Armed Services’ for ‘“‘and the
Committee on National Security’’.

1996—Subsec. (b)(1)(B). Pub. L. 104-106, §1502(a)(20)(A),
substituted ‘‘the Committee on Armed Services and the
Committee on Appropriations of the Senate and the
Committee on National Security and the Committees
on Appropriations of the” for ‘‘the Committees on
Armed Services and on Appropriations of the Senate
and”.

Subsec. (b)(1)(C). Pub. L. 104-106, §1502(a)(20)(B), sub-
stituted ‘‘those committees’ for ‘‘the Committees on
Armed Services and on Appropriations of the Senate
and House of Representatives’.

Subsec. (¢)(2). Pub. L. 104-106, §1503(a)(21), struck out
“‘pursuant to an authorization contained in the Depart-
ment of Defense Authorization Act, 1984 (Public Law
98-94), or in any other law enacted after September 24,
1983,” before ‘‘may not be used’.

1993—Subsec. (¢)(2)(A). Pub. L. 103-35 substituted ‘‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954".

1987—Subsec. (d)(1)(B). Pub. L. 100-26 substituted ‘“‘In-
ternal Revenue Code of 1986 for ‘‘Internal Revenue
Code of 1954".
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1984—Subsec. (c). Pub. L. 98-525, §1232(a)(1), des-
ignated existing provisions as par. (1), redesignated as
cls. (A) and (B) former cls. (1) and (2), respectively, and
added par. (2).

Subsec. (f). Pub. L. 98-525, §1232(a)(2), struck out at
end ‘‘Such guidelines shall be issued not later than 90
days after the date of enactment of this section [Sept.
24, 1983].”

EFFECTIVE DATE

Section 1202(a)(3) of Pub. L. 98-94 provided that: ‘‘Sec-
tion 2401 of title 10, United States Code, as added by
paragraph (1), shall not apply in the case of any lease
or charter agreement entered into by the Department
of Defense before December 1, 1983.”

RIDING GANG MEMBER REQUIREMENTS

Pub. L. 109-364, div. A, title X, §1018, Oct. 17, 2006, 120
Stat. 2380, as amended by Pub. L. 110-417, div. C, title
XXXV, §3504, Oct. 14, 2008, 122 Stat. 4762, provided that:

‘‘(a) IN GENERAL.—The Secretary of Defense may not
award, renew, extend, or exercise an option to extend
any charter of a vessel documented under chapter 121 of
title 46, United States Code, for the Department of De-
fense, or any contract for the carriage of cargo by a
vessel documented under that chapter for the Depart-
ment of Defense, unless the charter or contract, respec-
tively, includes provisions that—

‘(1) subject to paragraph (2), allow riding gang
members to perform work on the vessel during the ef-
fective period of the charter or contract only under
terms, conditions, restrictions, and requirements as
provided in section 8106 of title 46, United States
Code; and

‘(2) require that riding gang members hold a mer-
chant mariner’s document issued under chapter 73 of
title 46, United States Code, or a transportation secu-
rity card issued under section 70105 of such title.

*“(b) EXEMPTION.—

‘(1) IN GENERAL.—In accordance with regulations
issued by the Secretary of Defense, an individual
shall not be treated as a riding gang member for the
purposes of section 8106 of title 46, United States
Code, and this section if—

‘“(A) the individual is aboard a vessel that is
under charter or contract for the carriage of cargo
for the Department of Defense, for purposes other
than engaging in the operation or maintenance of
the vessel; and

“(B) the individual—

‘(i) accompanies, supervises, guards, or main-
tains unit equipment aboard a ship, commonly re-
ferred to as supercargo personnel;

‘“(ii) is one of the force protection personnel of
the vessel;

‘‘(iii) is a specialized repair technician; or

‘“(iv) is otherwise required by the Secretary of
Defense to be aboard the vessel.

¢“(2) BACKGROUND CHECK.—

‘“(A) IN GENERAL.—This section shall not apply to
an individual unless—

‘(i) the name and other necessary identifying
information for the individual is submitted to the
Secretary for a background check; and

‘“(ii) except as provided in subparagraph (B), the
individual successfully passes a background
check by the Secretary prior to going aboard the
vessel.

‘(B) WAIVER.—The Secretary may waive the ap-
plication of subparagraph (A)(ii) for an individual
who holds a merchant mariner’s document issued
under chapter 73 of title 46, United States Code, or
a transportation security card issued under section
70105 of such title.
¢(3) EXEMPTED INDIVIDUAL NOT TREATED AS IN ADDI-

TION TO THE CREW.—An individual who, under para-

graph (1), is not treated as a riding gang member

shall not be counted as an individual in addition to
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the crew for the purposes of section 3304 of title 46,
United States Code.”

LONG-TERM LEASE OR CHARTER AUTHORITY FOR CER-
TAIN DOUBLE-HULL TANKERS AND OCEANOGRAPHIC
VESSELS

Pub. L. 103-160, div. A, title I, §126, Nov. 30, 1993, 107
Stat. 1567, as amended by Pub. L. 104-106, div. D, title
XLIITI, §4321(1)(1)(A), Feb. 10, 1996, 110 Stat. 676, provided
that:

‘“(a) AUTHORITY.—The Secretary of the Navy may
enter into a long-term lease or charter for any double-
hull tanker or oceanographic vessel constructed in a
United States shipyard after the date of the enactment
of this Act [Nov. 30, 1993] using assistance provided
under the National Shipbuilding Initiative.

“(b) CONDITIONS ON OBLIGATION OF FUNDS.—Unless
budget authority is specifically provided in an appro-
priations Act for the lease or charter of vessels pursu-
ant to subsection (a), the Secretary may not enter into
a contract for a lease or charter pursuant to that sub-
section unless the contract includes the following pro-
visions:

(1) A statement that the obligation of the United
States to make payments under the contract in any
fiscal year is subject to appropriations being provided
specifically for that fiscal year and specifically for
that lease or charter or that kind of vessel lease or
charter.

“(2) A commitment to obligate the necessary
amount for each fiscal year covered by the contract
when and to the extent that funds are appropriated
for that lease or charter, or that kind of lease or
charter, for that fiscal year.

“(3) A statement that such a commitment given
under paragraph (2) does not constitute an obligation
of the United States.

““(c) INAPPLICABILITY OF CERTAIN LAWS.—A long-term
lease or charter authorized by subsection (a) may be
entered into without regard to the provisions of section
2401 or 2401a of title 10, United States Code.

‘‘(d) DEFINITION.—For purposes of subsection (a), the
term ‘long-term lease or charter’ has the meaning
given that term in subparagraph (A) of section
2401(d)(1) of title 10, United States Code.”

LIMITATION ON USE OF FUNDS FOR CONTRACTS FOR
LEASE OR CHARTER OF ANY VESSEL, AIRCRAFT, OR
VEHICLES

Pub. L. 101-165, title IX, §9081, Nov. 21, 1989, 103 Stat.
1147, directed that no funds available to Department of
Defense could be used to enter into any contract with
term of eighteen months or more or to extend or renew
any contract for term of eighteen months or more, for
any vessel, aircraft, or vehicle, through lease, charter,
or similar agreement without previously having been
submitted to Committees on Appropriations, with fur-
ther requirement with respect to contractual agree-
ments which imposed certain termination liability on
Government, prior to repeal by Pub. L. 103-355, title III,
§3065(b), Oct. 13, 1994, 108 Stat. 3337. See section 2401a of
this title.

ISSUANCE OF GUIDELINES

Section 1232(a)(2) of Pub. L. 98-525 provided in part
that guidelines required to be issued under subsec. (f) of
this section shall be issued not later than Oct. 31, 1984.

LIMITATION ON FUNDS AVAILABLE TO DEPARTMENT OF
DEFENSE TO ENTER INTO CONTRACTS DURING FISCAL
YEAR 1984

Section 1202(d) of Pub. L. 98-94 provided that: ‘“‘Funds
available to the Department of Defense may not be
used to enter into any contract during fiscal year 1984
under section 2401 of title 10, United States Code, as
added by subsection (a), the term of which is for 3 years
or more, inclusive of any option for contract extension
or renewal, for any vessels, aircraft, or vehicles,
through a lease, charter, or similar agreement, that
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imposes an estimated termination liability (excluding
the estimated value of the leased item at the time of
termination) on the United States exceeding 50 percent
of the original purchase value of the vessel, aircraft, or
vehicle involved for which the Congress has not specifi-
cally provided budget authority for the obligation of 10
percent of such termination liability.”

LIMITATION ON USE OF FUNDS APPROPRIATED PURSU-
ANT TO AUTHORIZATIONS CONTAINED IN DEPARTMENT
OF DEFENSE AUTHORIZATION ACT, 1984

Section 1202(b) of Pub. L. 98-94, as amended by Pub.
L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095, provided that:
“Funds appropriated pursuant to an authorization con-
tained in this Act may not be used to indemnify any
person under the terms of a contract entered into with
the United States under section 2401 of title 10, United
States Code (as added by subsection (a))—

‘(1) for any amount paid or due by any person to
the United States for any liability arising under the
Internal Revenue Code of 1986 [Title 26, Internal Rev-
enue Code]; or

‘(2) to pay any attorneys’ fees in connection with
such contract.”

§2401a. Lease of vehicles, equipment, vessels,
and aircraft

(a) LEASING OF COMMERCIAL VEHICLES AND
EQUIPMENT.—The Secretary of Defense may use
leasing in the acquisition of commercial vehi-
cles and equipment whenever the Secretary de-
termines that such leasing is practicable and ef-
ficient.

(b) LIMITATION ON CONTRACTS WITH TERMS OF
18 MONTHS OR MORE.—The Secretary of Defense
or the Secretary of a military department may
not enter into any contract with a term of 18
months or more, or extend or renew any con-
tract for a term of 18 months or more, for any
vessel, aircraft, or vehicle, through a lease,
charter, or similar agreement, unless the Sec-
retary has considered all costs of such contract
(including estimated termination liability) and
has determined in writing that the contract is in
the best interest of the Government.

(Added Pub. L. 103-355, title III, §3065(a)(1), Oct.
13, 1994, 108 Stat. 3337; amended Pub. L. 104-106,
div. A, title VIII, §807(a)(1), Feb. 10, 1996, 110
Stat. 391; Pub. L. 105-85, div. A, title X,
§1073(a)(52), Nov. 18, 1997, 111 Stat. 1903.)

PRIOR PROVISIONS

Provisions similar to those in subsec. (b) were con-
tained in Pub. L. 101-165, title IX, §9081, Nov. 21, 1989,
103 Stat. 1147, which was set out as a note under section
2401 of this title, prior to repeal by Pub. L. 103-355,
§3065(b).

A prior section 2401a was renumbered section 2350f of
this title.

AMENDMENTS

1997—Subsec. (a). Pub. L. 105-85 substituted ‘‘such
leasing” for ‘‘leasing of such vehicles’.

1996—Pub. L. 104-106 substituted ‘‘Lease of vehicles,
equipment, vessels, and aircraft” for ‘‘Lease of vessels,
aircraft, and vehicles” as section catchline, designated
existing text as subsec. (b), inserted subsec. (b) heading,
and added subsec. (a).

LEASES FOR TANKER AIRCRAFT UNDER MULTIYEAR
AIRCRAFT-LEASE PILOT PROGRAM

Pub. L. 107-314, div. A, title I, §133, Dec. 2, 2002, 116
Stat. 2477, provided that: ‘“The Secretary of the Air
Force may not enter into a lease for the acquisition of
tanker aircraft for the Air Force under section 8159 of
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the Department of Defense Appropriations Act, 2002 (di-
vision A of Public Law 107-117; 115 Stat. 2284; 10 U.S.C.
2401a note) until—
‘(1) the Secretary submits the report specified in
subsection (c)(6) of such section; and
‘“(2) either—

““(A) authorization and appropriation of funds
necessary to enter into such lease are provided by
law; or

“(B) a new start reprogramming notification for
the funds necessary to enter into such lease has
been submitted in accordance with established pro-
cedures.”’

MULTI-YEAR AIRCRAFT LEASE PILOT PROGRAM

Pub. L. 108-136, div. A, title I, §135, Nov. 24, 2003, 117
Stat. 1413, as amended by Pub. L. 108-375, div. A, title
I, §133, Oct. 28, 2004, 118 Stat. 1829, which prohibited the
leasing of tanker aircraft pursuant to the multiyear
aircraft lease pilot program under Pub. L. 107-117,
§8159, set out below, and authorized the Secretary of
the Air Force to enter into a multiyear contract for the
purchase of such aircraft, was repealed by Pub. L.
110417, [div. A], title I, §132, Oct. 14, 2008, 122 Stat. 43717.

Pub. L. 107-206, title I, §308, Aug. 2, 2002, 116 Stat. 841,
provided that: ‘“During the current fiscal year and
hereafter, section 25633a of title 10, United States Code,
shall not apply to any transaction entered into to ac-
quire or sustain aircraft under the authority of section
8159 of the Department of Defense Appropriations Act,
2002 (division A of Public Law 107-117; 115 Stat. 2284)
[set out below].”

Pub. L. 107-117, div. A, title VIII, §8159, Jan. 10, 2002,
115 Stat. 2284, as amended by Pub. L. 107-248, title VIII,
§8117, Oct. 23, 2002, 116 Stat. 1564, provided that:

‘‘(a) The Secretary of the Air Force may, from funds
provided in this Act [see Tables for classification] or
any future appropriations Act, establish and make pay-
ments on a multi-year pilot program for leasing gen-
eral purpose Boeing 767 aircraft and Boeing 737 aircraft
in commercial configuration.

“(b) Sections 2401 and 2401a of title 10, United States
Code, shall not apply to any aircraft lease authorized
by this section.

‘(c) Under the aircraft lease Pilot Program author-
ized by this section:

‘“(1) The Secretary may include terms and condi-
tions in lease agreements that are customary in air-
craft leases by a non-Government lessor to a non-
Government lessee, but only those that are not in-
consistent with any of the terms and conditions man-
dated herein. Notwithstanding the provisions of Sec-
tion 3324 of Title 31, United States Code, payment for
the acquisition of leasehold interests under this sec-
tion may be made for each annual term up to one
year in advance.

‘“(2) The term of any individual lease agreement
into which the Secretary enters under this section
shall not exceed 10 years, inclusive of any options to
renew or extend the initial lease term.

‘“(3) The Secretary may provide for special pay-
ments in a lessor if the Secretary terminates or can-
cels the lease prior to the expiration of its term. Such
special payments shall not exceed an amount equal to
the value of 1 year’s lease payment under the lease.

‘“(4) Subchapter IV of chapter 15 of title 31, United
States Code shall apply to the lease transactions
under this section, except that the limitation in sec-
tion 1553(b)(2) shall not apply.

‘() The Secretary shall lease aircraft under terms
and conditions consistent with this section and con-
sistent with the criteria for an operating lease as de-
fined in OMB Circular A-11, as in effect at the time
of the lease.

‘“(6) Lease arrangements authorized by this section
may not commence until:

““(A) The Secretary submits a report to the con-
gressional defense committees [Committees on
Armed Services of the Senate and House of Rep-
resentatives and Subcommittees on Defense of the
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Committees on Appropriations of the Senate and
House of Representatives] outlining the plans for
implementing the Pilot Program. The report shall
describe the terms and conditions of proposed con-
tracts and describe the expected savings, if any,
comparing total costs, including operation, sup-
port, acquisition, and financing, of the lease, in-
cluding modification, with the outright purchase of
the aircraft as modified.

‘(B) A period of not less than 30 calendar days has
elapsed after submitting the report.

‘“(7T) Not later than 1 year after the date on which
the first aircraft is delivered under this Pilot Pro-
gram, and yearly thereafter on the anniversary of the
first delivery, the Secretary shall submit a report to
the congressional defense committees describing the
status of the Pilot Program. The Report will be based
on at least 6 months of experience in operating the
Pilot Program.

‘“(8) The Air Force shall accept delivery of the air-
craft in a general purpose configuration.

‘“(9) At the conclusion of the lease term, each air-
craft obtained under that lease may be returned to
the contractor in the same configuration in which
the aircraft was delivered.

‘(10) The present value of the total payments over
the duration of each lease entered into under this au-
thority shall not exceed 90 percent of the fair market
value of the aircraft obtained under that lease.

‘(d) No lease entered into under this authority shall
provide for—

‘(1) the modification of the general purpose air-
craft from the commercial configuration, unless and
until separate authority for such conversion is en-
acted and only to the extent budget authority is pro-
vided in advance in appropriations Acts for that pur-
pose; or

‘(2) the purchase of the aircraft by, or the transfer
of ownership to, the Air Force.

‘‘(e) The authority granted to the Secretary of the
Air Force by this section is separate from and in addi-
tion to, and shall not be construed to impair or other-
wise affect, the authority of the Secretary to procure
transportation or enter into leases under a provision of
law other than this section.

‘“(f) The authority provided under this section may be
used to lease not more than a total of 100 Boeing 767
aircraft and 4 Boeing 737 aircraft for the purposes speci-
fied herein.

‘‘(g) Notwithstanding any other provision of law, any
payments required for a lease entered into under this
Section, or any payments made pursuant to subsection
(c)(3) above, may be made from appropriations avail-
able for operation and maintenance or for lease or pro-
curement of aircraft at the time that the lease takes
effect; appropriations available for operation and main-
tenance or for lease or procurement of aircraft at the
time that the payment is due; or funds appropriated for
those payments.”’

Pub. L. 106-79, title VIII, §8133, Oct. 25, 1999, 113 Stat.
1267, provided that:

‘“‘(a) The Secretary of the Air Force may establish a
multi-year pilot program for leasing aircraft for oper-
ational support purposes, including transportation for
the combatant Commanders in Chief, on such terms
and conditions as the Secretary may deem appropriate,
consistent with this section.

“(b) Sections 2401 and 2401a of title 10, United States
Code, shall not apply to any aircraft lease authorized
by this section.

“(c) Under the aircraft lease Pilot Program author-
ized by this section:

‘(1) The Secretary may include terms and condi-
tions in lease agreements that are customary in air-
craft leases by a non-Government lessor to a non-
Government lessee.

‘“(2) The term of any individual lease agreement
into which the Secretary enters under this section
shall not exceed 10 years.

‘“(3) The Secretary may provide for special pay-
ments to a lessor if either the Secretary terminates
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or cancels the lease prior to the expiration of its term
or aircraft are damaged or destroyed prior to the ex-
piration of the term of the lease. Such special pay-
ments shall not exceed an amount equal to the value
of one year’s lease payment under the lease. The
amount of special payments shall be subject to nego-
tiation between the Air Force and lessors.

‘“(4) Notwithstanding any other provision of law,
any payments required under a lease under this sec-
tion, and any payments made pursuant to subsection
(3) above may be made from:

““(A) appropriations available for the performance
of the lease at the time the lease takes effect;

‘(B) appropriations for the operation and mainte-
nance available at the time which the payment is
due; and

¢(C) funds appropriated for those payments.

‘“(5) The Secretary may lease aircraft, on such
terms and conditions as the Secretary may deem ap-
propriate, consistent with this section, through an
operating lease consistent with OMB Circular A-11.

‘“(6) The Secretary may exchange or sell existing
aircraft and apply the exchange allowance or sale
proceeds in whole or in part toward the cost of leas-
ing replacement aircraft under this section.

‘“(7T) Lease arrangements authorized by this section
may not commence until:

““(A) The Secretary submits a report to the con-
gressional defense committees [Committees on
Armed Services and Subcommittees on Defense of
the Committees on Appropriations of the Senate
and the House of Representatives] outlining the
plans for implementing the Pilot Program. The re-
port shall describe the terms and conditions of pro-
posed contracts and the savings in operations and
support costs expected to be derived from retiring
older aircraft as compared to the expected cost of
leasing newer replacement aircraft.

‘(B) A period of not less than 30 calendar days has
elapsed after submitting the report.

‘“(8) Not later than 1 year after the date on which
the first aircraft is delivered under this Pilot Pro-
gram, and yearly thereafter on the anniversary of the
first delivery, the Secretary shall submit a report to
the congressional defense committees describing the
status of the Pilot Program. The Report will be based
on at least 6 months of experience in operating the
Pilot Program.

‘(9) No lease of operational support aircraft may be
entered into under this section after September 30,
2004.

‘(d) The authority granted to the Secretary of the
Air Force by this section is separate from and in addi-
tion to, and shall not be construed to impair or other-
wise affect, the authority of the Secretary to procure
transportation or enter into leases under a provision of
law other than this section.

‘“(e) The authority provided under this section may
be used to lease not more than a total of six aircraft for
the purposes of providing operational support.”

LEASE OF FIREFIGHTING, CRASH RESCUE, AND SNOW
REMOVAL EQUIPMENT

Pub. L. 105-262, title VIII, §8126, Oct. 17, 1998, 112 Stat.
2333, provided that:

‘‘(a) The Secretary of the Army and the Secretary of
the Air Force may each enter into one or more multi-
year leases of nontactical firefighting equipment, non-
tactical crash rescue equipment, or nontactical snow
removal equipment. The period of a lease entered into
under this section shall be for any period not in excess
of 10 years. Any such lease shall provide that perform-
ance under the lease during the second and subsequent
years of the contract is contingent upon the appropria-
tion of funds and shall provide for a cancellation pay-
ment to be made to the lessor if such appropriations
are not made.

“(b) Lease payments made under subsection (a) shall
be made from amounts provided in this or future appro-
priations Acts.
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‘‘(¢) This section is effective for all fiscal years begin-
ning after September 30, 1998."’

PILOT PROGRAM FOR LEASING COMMERCIAL UTILITY
CARGO VEHICLES

Pub. L. 104-106, div. A, title VIII, §807(c), Feb. 10, 1996,
110 Stat. 392, as amended by Pub. L. 106-65, div. A, title
X, §1067(6), Oct. 5, 1999, 113 Stat. 774, authorized the
Secretary of the Army to conduct a pilot program for
leasing commercial utility cargo vehicles, directed the
Secretary to submit to committees of Congress a report
prior to commencement of the program containing
plans for its implementation and setting forth the sav-
ings in operating and support costs expected to be de-
rived from retiring older commercial utility cargo ve-
hicles, as compared to the expected costs of leasing
newer commercial utility cargo vehicles, directed the
Secretary to submit to committees of Congress a report
on the status of the program not later than one year
after the date on which the first lease under the pro-
gram had been entered into, and provided that no lease
could be entered into under the program after Sept. 30,
2000.

§2402. Prohibition of contractors limiting sub-
contractor sales directly to the United States

(a) Bach contract for the purchase of supplies
or services made by the Department of Defense
shall provide that the contractor will not—

(1) enter into any agreement with a sub-
contractor under the contract that has the ef-
fect of unreasonably restricting sales by the
subcontractor directly to the United States of
any item or process (including computer soft-
ware) made or furnished by the subcontractor
under the contract (or any follow-on produc-
tion contract); or

(2) otherwise act to restrict unreasonably
the ability of a subcontractor to make sales to
the United States described in clause (1).

(b) This section does not prohibit a contractor
from asserting rights it otherwise has under law.

(c) This section does not apply to a contract
that is for an amount not greater than the sim-
plified acquisition threshold (as defined in sec-
tion 134 of title 41).

(d)(1) An agreement between the contractor in
a contract for the acquisition of commercial
items and a subcontractor under such contract
that restricts sales by such subcontractor di-
rectly to persons other than the contractor may
not be considered to unreasonably restrict sales
by that subcontractor to the United States in
violation of the provision included in such con-
tract pursuant to subsection (a) if the agree-
ment does not result in the United States being
treated differently with regard to the restriction
than any other prospective purchaser of such
commercial items from that subcontractor.

(2) In paragraph (1), the term ‘‘commercial
item” has the meaning given such term in sec-
tion 103 of title 41.

(Added Pub. L. 98-525, title XII, §1234(a), Oct. 19,
1984, 98 Stat. 2601; amended Pub. L. 103-355, title
IV, §4102(f), title VIII, §8105(g), Oct. 13, 1994, 108
Stat. 3340, 3392; Pub. L. 111-350, §5(b)(25), Jan. 4,
2011, 124 Stat. 3844.)

AMENDMENTS

2011—Subsec. (c). Pub. L. 111-350, §5(b)(25)(A), sub-
stituted ‘‘section 134 of title 41)” for ‘‘section 4(11) of
the Office of Federal Procurement Policy Act (41 U.S.C.
403(11)))”".
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Subsec. (d)(2). Pub. L. 111-350, §5(b)(25)(B), substituted
‘‘section 103 of title 41>’ for ‘‘section 4(12) of the Office
of Federal Procurement Policy Act (41 U.S.C. 403(12))".

1994—Subsecs. (¢), (d). Pub. L. 103-3556 added subsecs.
(c) and (d).

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE

Section 1234(c) of Pub. L. 98-525 provided that: ‘‘Sec-
tion 2402 of title 10, United States Code (as added by
subsection (a)), shall take effect at the end of the 180-
day period beginning on the date of the enactment of
this Act [Oct. 19, 1984].”

[§ 2403. Repealed. Pub. L. 105-85, div. A, title VIII,
§847(a), Nov. 18, 1997, 111 Stat. 1845]

Section, added Pub. L. 98-525, title XII, §1234(a), Oct.
19, 1984, 98 Stat. 2601; amended Pub. L. 99433, title I,
§110(g)(5), Oct. 1, 1986, 100 Stat. 1004; Pub. L. 100-26,
§7(k)(2), Apr. 21, 1987, 101 Stat. 284; Pub. L. 103-355, title
II, §2402, Oct. 13, 1994, 108 Stat. 3324; Pub. L. 104-106, div.
A, title XV, §1502(a)(21), Feb. 10, 1996, 110 Stat. 505, re-
lated to major weapon systems and contractor guaran-
tees.

[§ 2404. Renumbered § 2922¢]

[§2405. Repealed. Pub. L. 105-85, div. A, title VIII,
§810(a)(1), Nov. 18, 1997, 111 Stat. 1839]

Section, added Pub. L. 98-525, title XII, §1234(a), Oct.
19, 1984, 98 Stat. 2604; amended Pub. L. 102-484, div. A,
title VIII, §813(c), Oct. 23, 1992, 106 Stat. 2453; Pub. L.
103-355, title II, §2302(a), (b), Oct. 13, 1994, 108 Stat. 3321;
Pub. L. 104-106, div. D, title XLIII, §4321(b)(14), Feb. 10,
1996, 110 Stat. 673, related to limitation on adjustment
of shipbuilding contracts.

EFFECTIVE DATE OF REPEAL

Pub. L. 105-85, div. A, title VIII, §810(b), Nov. 18, 1997,
111 Stat. 1839, provided that:

‘(1) Except as provided in paragraph (2), the repeal
made by subsection (a) [repealing this section] shall be
effective with respect to claims, requests for equitable
adjustment, and demands for payment under shipbuild-
ing contracts that have been or are submitted before,
on, or after the date of the enactment of this Act [Nov.
18, 1997].

‘“(2) Section 2405 of title 10, United States Code, as in
effect immediately before the date of the enactment of
this Act, shall continue to apply to a contractor’s
claim, request for equitable adjustment, or demand for
payment under a shipbuilding contract that was sub-
mitted before such date if—

‘“(A) a contracting officer denied the claim, request,
or demand, and the period for appealing the decision
to a court or board under the Contract Disputes Act
of 1978 [see 41 U.S.C. 7101 et seq.] expired before such
date;

‘“(B) a court or board of contract appeals consider-
ing the claim, request, or demand (including any ap-
peal of a decision of a contracting officer to deny the
claim, request, or demand) denied or dismissed the
claim, request, or demand (or the appeal), and the ac-
tion of the court or board became final and unappeal-
able before such date; or

‘“(C) the contractor released or releases the claim,
request, or demand.”

[§2406. Repealed. Pub. L. 103-355, title II,
§2201(b)(1), Oct. 13, 1994, 108 Stat. 3318]

Section, added Pub. L. 99-145, title IX, §917(a), Nov. 8,
1985, 99 Stat. 689; amended Pub. L. 99-500, §101(c) [title
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X, §943(a)(1)], Oct. 18, 1986, 100 Stat. 1783-82, 1783-162,
and Pub. L. 99-591, §101(c) [title X, §943(a)(1)], Oct. 30,
1986, 100 Stat. 3341-82, 3341-162; Pub. L. 99-661, div. A,
title IX, formerly title IV, §943(a)(1), Nov. 14, 1986, 100
Stat. 3942, renumbered title IX, Pub. L. 100-26, §3(5),
Apr. 21, 1987, 101 Stat. 273; Pub. L. 100-180, div. A, title
XII, §1231(13), Dec. 4, 1987, 101 Stat. 1160, required con-
tractor under covered contract with an agency to make
cost and pricing data available to agency in timely
manner.

EFFECTIVE DATE OF REPEAL

For effective date and applicability of repeal, see sec-
tion 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

[§2407. Renumbered § 2350b]
NATO COOPERATIVE LOGISTIC SUPPORT AGREEMENTS

Section 1102 of Pub. L. 99-661, div. A, title XI, §1102,
Nov. 14, 1986, 100 Stat. 3961, which authorized Secretary
of Defense to enter Weapon System Partnership Agree-
ments with one or more governments of other member
countries of NATO, was repealed by Pub. L. 101-189, div.
A, title IX, §931(d)(2), Nov. 29, 1989, 103 Stat. 1535. See
section 2350d of this title.

NATO COOPERATIVE RESEARCH AND DEVELOPMENT

Section 1103 of Pub. L. 99-145, title XI, §1103, Nov. 8,
1985, 99 Stat. 712, which urged and requested member
nations of NATO to cooperate in research and develop-
ment of defense equipment and munitions and in the
production of defense equipment, was repealed by Pub.
L. 101-189, div. A, title IX, §931(d)(1), Nov. 29, 1989, 103
Stat. 15635. See section 2350a of this title.

AUTHORITY OF SECRETARY OF DEFENSE IN CONNECTION
WITH NATO AWACS PROGRAM

Pub. L. 97-86, title I, §103, Dec. 1, 1981, 95 Stat. 1100,
as amended by Pub. L. 97-252, title I, §106, Sept. 8, 1982,
96 Stat. 720; Pub. L. 98-94, title I, §105, Sept. 24, 1983, 97
Stat. 620; Pub. L. 98-525, title I, §106, Oct. 19, 1984, 98
Stat. 2503; Pub. L. 99-145, title I, §106(b), Nov. 8, 1985, 99
Stat. 596; Pub. L. 99-661, title I, §106, Nov. 14, 1986, 100
Stat. 3827; Pub. L. 100-180, title I, §109, Dec. 4, 1987, 101
Stat. 1036, which set forth authority of Secretary of De-
fense in connection with NATO AWACS Program, was
repealed by Pub. L. 101-189, div. A, title IX, §932(b),
Nov. 29, 1989, 103 Stat. 1537. See section 2350e of this
title. Similar provisions were contained in the follow-
ing prior authorization acts:

Pub. L. 96-342, title I, §103, Sept. 8, 1980, 94 Stat. 1078.

Pub. L. 96-107, title I, §104, Nov. 9, 1979, 93 Stat. 804.

§2408. Prohibition on persons convicted of de-
fense-contract related felonies and related
criminal penalty on defense contractors

(a) PROHIBITION.—(1) An individual who is con-
victed of fraud or any other felony arising out of
a contract with the Department of Defense shall
be prohibited from each of the following:

(A) Working in a management or super-
visory capacity on any defense contract or any
first tier subcontract of a defense contract.

(B) Serving on the board of directors of any
defense contractor or any subcontractor
awarded a contract directly by a defense con-
tractor.

(C) Serving as a consultant to any defense
contractor or any subcontractor awarded a
contract directly by a defense contractor.

(D) Being involved in any other way, as de-
termined under regulations prescribed by the
Secretary of Defense, with a defense contract
or first tier subcontract of a defense contract.
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(2) Except as provided in paragraph (3), the
prohibition in paragraph (1) shall apply for a pe-
riod, as determined by the Secretary of Defense,
of not less than five years after the date of the
conviction.

(3) The prohibition in paragraph (1) may apply
with respect to an individual for a period of less
than five years if the Secretary determines that
the five-year period should be waived in the in-
terests of national security.

(4) The prohibition in paragraph (1) does not
apply with respect to the following:

(A) A contract referred to in subparagraph
(A), (B), (C), or (D) of such paragraph that is
not greater than the simplified acquisition
threshold (as defined in section 134 of title 41).

(B) A contract referred to in such subpara-
graph that is for the acquisition of commer-
cial items (as defined in section 103 of title 41).

(C) A subcontract referred to in such sub-
paragraph that is under a contract described
in subparagraph (A) or (B).

(b) CRIMINAL PENALTY.—A defense contractor
or subcontractor shall be subject to a criminal
penalty of not more than $500,000 if such con-
tractor or subcontractor is convicted of know-
ingly—

(1) employing a person under a prohibition
under subsection (a); or

(2) allowing such a person to serve on the
board of directors of such contractor or sub-
contractor.

(c) SINGLE POINT OF CONTACT FOR INFORMA-
TION.—(1) The Attorney General shall ensure
that a single point of contact is established to
enable a defense contractor or subcontractor to
promptly obtain information regarding whether
a person that the contractor or subcontractor
proposes to use for an activity covered by para-
graph (1) of subsection (a) is under a prohibition
under that subsection.

(2) The procedure for obtaining such informa-
tion shall be specified in regulations prescribed
by the Secretary of Defense under subsection
(a).

(Added Pub. L. 99-500, §101(c) [title X, §941(a)(1)],
Oct. 18, 1986, 100 Stat. 1783-82, 1783-161, and Pub.
L. 99-591, §101(c) [title X, §941(a)(1)], Oct. 30, 1986,
100 Stat. 3341-82, 3341-161; Pub. L. 99-661, div. A,
title IX, formerly title IV, §941(a)(1), Nov. 14,
1986, 100 Stat. 3941, renumbered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended
Pub. L. 100-456, div. A, title VIII, §831(a), Sept.
29, 1988, 102 Stat. 2023; Pub. L. 101-510, div. A,
title VIII, §812, Nov. 5, 1990, 104 Stat. 1596; Pub.
L. 102-484, div. A, title VIII, §815(a), Oct. 23, 1992,
106 Stat. 2454; Pub. L. 103-355, title IV, §4102(g),
title VIII, §8105(h), Oct. 13, 1994, 108 Stat. 3340,
3393; Pub. L. 104-106, div. A, title X, §1062(e), Feb.
10, 1996, 110 Stat. 444; Pub. L. 111-350, §5(b)(26),
Jan. 4, 2011, 124 Stat. 3844.)

CODIFICATION

Pub. L. 99-591 is a corrected version of Pub. L. 99-500.
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added
identical sections.

AMENDMENTS

2011—Subsec. (a)(4)(A). Pub. L. 111-350, §5(b)(26)(A),
substituted ‘‘section 134 of title 41)” for ‘‘section 4(11)



§2409

of the Office of Federal Procurement Policy Act (41
U.S.C. 403(11)))”".

Subsec. (a)(4)(B). Pub. L. 111-350, §5(b)(26)(B), sub-
stituted ‘‘section 103 of title 41)” for ‘‘section 4(12) of
the Office of Federal Procurement Policy Act (41 U.S.C.
403(12)))”’.

1996—Subsec. (a)(3). Pub. L. 104-106 struck out at end
“If the five-year period is waived, the Secretary shall
submit to Congress a report stating the reasons for the
waiver.”

1994—Subsec. (a)(4). Pub. L. 103-355, §4102(g), added in-
troductory provisions and subpar. (A).

Subsec. (a)(4)(B). Pub. L. 103-355, §8105(h)(1), added
subpar. (B).

Subsec. (a)(4)(C). Pub. L. 103-355, §8105(h)(2), inserted
“‘or (B)”’ before period at end.

Pub. L. 103-355, §4102(g), added subpar. (C).

1992—Subsec. (¢). Pub. L. 102484 added subsec. (c).

1990—Subsec. (a)(1)(A). Pub. L. 101-510, §812(a)(1), in-
serted before period at end ‘‘or any first tier sub-
contract of a defense contract”.

Subsec. (a)(1)(B). Pub. L. 101-510, §812(a)(2), inserted
before period at end ‘‘or any subcontractor awarded a
contract directly by a defense contractor”.

Subsec. (a)(1)(C). Pub. L. 101-510, §812(a)(3), inserted
before period at end ‘‘or any subcontractor awarded a
contract directly by a defense contractor”.

Subsec. (a)(1)(D). Pub. L. 101-510, §812(a)(4), inserted
before period at end ‘‘or first tier subcontract of a de-
fense contract”.

Subsec. (b). Pub. L. 101-510, §812(b), inserted ‘‘or sub-
contractor’ after ‘‘contractor’ wherever appearing.

1988—Subsec. (a). Pub. L. 100456 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘A person who is convicted of fraud or any other
felony arising out of a contract with the Department of
Defense shall be prohibited from working in a manage-
ment or supervisory capacity on any defense contract,
or serving on the board of directors of any defense con-
tractor, for a period, as determined by the Secretary of
Defense, of not less than one year from the date of the
conviction.”

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1988 AMENDMENT

Section 831(b) of Pub. L. 100-456 provided that: ‘‘Sec-
tion 2408(a) of title 10, United States Code, as amended
by subsection (a), shall apply with respect to individ-
uals convicted after the date of the enactment of this
Act [Sept. 29, 1988].”

EFFECTIVE DATE

Section 101(c) [title X, §941(c)] of Pub. L. 99-500 and
Pub. L. 99-591, and section 941(c) of title IX, formerly
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that:
““Section 2408 of title 10, United States Code (as added
by subsection (a)(1)), shall apply with respect to em-
ployment or service on a board of directors after the
date of the enactment of this Act [Oct. 18, 1986].”

DEADLINE FOR SINGLE POINT OF CONTACT
Pub. L. 102-484, div. A, title VIII, §815(b), Oct. 23, 1992,
106 Stat. 2454, directed that the single point of contact

required by subsec. (¢) of this section be established not
later than 120 days after Oct. 23, 1992.

§2409. Contractor employees: protection from re-
prisal for disclosure of certain information

(a) PROHIBITION OF REPRISALS.—An employee
of a contractor may not be discharged, demoted,
or otherwise discriminated against as a reprisal
for disclosing to a Member of Congress, a rep-
resentative of a committee of Congress, an In-
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spector General, the Government Accountabil-
ity Office, a Department of Defense employee re-
sponsible for contract oversight or management,
or an authorized official of an agency or the De-
partment of Justice information that the em-
ployee reasonably believes is evidence of gross
mismanagement of a Department of Defense
contract or grant, a gross waste of Department
of Defense funds, a substantial and specific dan-
ger to public health or safety, or a violation of
law related to a Department of Defense contract
(including the competition for or negotiation of
a contract) or grant.

(b) INVESTIGATION OF COMPLAINTS.—(1) A per-
son who believes that the person has been sub-
jected to a reprisal prohibited by subsection (a)
may submit a complaint to the Inspector Gen-
eral of the Department of Defense, or the Inspec-
tor General of the National Aeronautics and
Space Administration in the case of a complaint
regarding the National Aeronautics and Space
Administration. Unless the Inspector General
determines that the complaint is frivolous, the
Inspector General shall investigate the com-
plaint and, upon completion of such investiga-
tion, submit a report of the findings of the in-
vestigation to the person, the contractor con-
cerned, and the head of the agency.

(2)(A) Except as provided under subparagraph
(B), the Inspector General shall make a deter-
mination that a complaint is frivolous or submit
a report under paragraph (1) within 180 days
after receiving the complaint.

(B) If the Inspector General is unable to com-
plete an investigation in time to submit a report
within the 180-day period specified in subpara-
graph (A) and the person submitting the com-
plaint agrees to an extension of time, the In-
spector General shall submit a report under
paragraph (1) within such additional period of
time as shall be agreed upon between the Inspec-
tor General and the person submitting the com-
plaint.

(c) REMEDY AND ENFORCEMENT AUTHORITY.—(1)
Not later than 30 days after receiving an Inspec-
tor General report pursuant to subsection (b),
the head of the agency concerned shall deter-
mine whether there is sufficient basis to con-
clude that the contractor concerned has sub-
jected the complainant to a reprisal prohibited
by subsection (a) and shall either issue an order
denying relief or shall take one or more of the
following actions:

(A) Order the contractor to take affirmative
action to abate the reprisal.

(B) Order the contractor to reinstate the
person to the position that the person held be-
fore the reprisal, together with the compensa-
tion (including back pay), employment bene-
fits, and other terms and conditions of em-
ployment that would apply to the person in
that position if the reprisal had not been
taken.

(C) Order the contractor to pay the com-
plainant an amount equal to the aggregate
amount of all costs and expenses (including at-
torneys’ fees and expert witnesses’ fees) that
were reasonably incurred by the complainant
for, or in connection with, bringing the com-
plaint regarding the reprisal, as determined by
the head of the agency.
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(2) If the head of an executive agency issues an
order denying relief under paragraph (1) or has
not issued an order within 210 days after the
submission of a complaint under subsection (b),
or in the case of an extension of time under
paragraph (b)(2)(B), not later than 30 days after
the expiration of the extension of time, and
there is no showing that such delay is due to the
bad faith of the complainant, the complainant
shall be deemed to have exhausted all adminis-
trative remedies with respect to the complaint,
and the complainant may bring a de novo action
at law or equity against the contractor to seek
compensatory damages and other relief avail-
able under this section in the appropriate dis-
trict court of the United States, which shall
have jurisdiction over such an action without
regard to the amount in controversy. Such an
action shall, at the request of either party to
the action, be tried by the court with a jury.

(3) An Inspector General determination and an
agency head order denying relief under para-
graph (2) shall be admissible in evidence in any
de novo action at law or equity brought pursu-
ant to this subsection.

(4) Whenever a person fails to comply with an
order issued under paragraph (1), the head of the
agency shall file an action for enforcement of
such order in the United States district court
for a district in which the reprisal was found to
have occurred. In any action brought under this
paragraph, the court may grant appropriate re-
lief, including injunctive relief and compen-
satory and exemplary damages.

(5) Any person adversely affected or aggrieved
by an order issued under paragraph (1) may ob-
tain review of the order’s conformance with this
subsection, and any regulations issued to carry
out this section, in the United States court of
appeals for a circuit in which the reprisal is al-
leged in the order to have occurred. No petition
seeking such review may be filed more than 60
days after issuance of the order by the head of
the agency. Review shall conform to chapter 7 of
title 5.

(d) CONSTRUCTION.—Nothing in this section
may be construed to authorize the discharge of,
demotion of, or discrimination against an em-
ployee for a disclosure other than a disclosure
protected by subsection (a) or to modify or dero-
gate from a right or remedy otherwise available
to the employee.

(e) DEFINITIONS.—In this section:

(1) The term ‘‘agency’ means an agency
named in section 2303 of this title.

(2) The term ‘“head of an agency’ has the
meaning provided by section 2302(1) of this
title.

(3) The term ‘‘contract’” means a contract
awarded by the head of an agency.

(4) The term ‘‘contractor’” means a person
awarded a contract or a grant with an agency.

(5) The term ‘‘Inspector General” means an
Inspector General appointed under the Inspec-
tor General Act of 1978 and any Inspector Gen-
eral that receives funding from, or has over-
sight over contracts awarded for or on behalf
of, the Secretary of Defense.

(Added Pub. L. 99-500, §101(c) [title X, §942(a)(1)],

Oct. 18, 1986, 100 Stat. 1783-82, 1783-162, and Pub.
L. 99-591, §101(c) [title X, §942(a)(1)], Oct. 30, 1986,
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100 Stat. 3341-82, 3341-162; Pub. L. 99-661, div. A,
title IX, formerly title IV, §942(a)(1), Nov. 14,
1986, 100 Stat. 3942, renumbered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273; amended
Pub. L. 102-25, title VII, §701(k)(1), Apr. 6, 1991,
105 Stat. 116; Pub. L. 102-484, div. A, title X,
§10562(30)(A), Oct. 23, 1992, 106 Stat. 2500; Pub. L.
103-355, title VI, §6005(a), Oct. 13, 1994, 108 Stat.
3364; Pub. L. 104-106, div. D, title XLIII,
§4321(a)(10), Feb. 10, 1996, 110 Stat. 671; Pub. L.
110-181, div. A, title VIII, §846, Jan. 28, 2008, 122
Stat. 241.)

REFERENCES IN TEXT

The Inspector General Act of 1978, referred to in sub-
sec. (e)(b), is Pub. L. 95452, Oct. 12, 1978, 92 Stat. 1101,
as amended, which is set out in the Appendix to Title
5, Government Organization and Employees.

CODIFICATION

Pub. L. 99-591 is a corrected version of Pub. L. 99-500.
Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661 added
identical sections.

AMENDMENTS

2008—Subsec. (a). Pub. L. 110-181, §846(a), substituted
‘‘disclosing to a Member of Congress, a representative
of a committee of Congress, an Inspector General, the
Government Accountability Office, a Department of
Defense employee responsible for contract oversight or
management,” for ‘‘disclosing to a Member of Con-
gress’ and ‘“‘information that the employee reasonably
believes is evidence of gross mismanagement of a De-
partment of Defense contract or grant, a gross waste of
Department of Defense funds, a substantial and specific
danger to public health or safety, or a violation of law
related to a Department of Defense contract (including
the competition for or negotiation of a contract) or
grant” for ‘‘information relating to a substantial viola-
tion of law related to a contract (including the com-
petition for or negotiation of a contract)”’.

Subsec. (b). Pub. L. 110-181, §846(b), designated exist-

ing provisions as par. (1), substituted ‘‘the Department
of Defense, or the Inspector General of the National
Aeronautics and Space Administration in the case of a
complaint regarding the National Aeronautics and
Space Administration” for ‘‘an agency’’, and added par.
(2).
Subsec. (¢)(1). Pub. L. 110-181, §846(c)(1), in introduc-
tory provisions, substituted ‘‘Not later than 30 days
after receiving an Inspector General report pursuant to
subsection (b), the head of the agency concerned shall
determine whether there is sufficient basis to conclude
that the contractor concerned has subjected the com-
plainant to a reprisal prohibited by subsection (a) and
shall either issue an order denying relief or shall” for
“If the head of the agency determines that a contractor
has subjected a person to a reprisal prohibited by sub-
section (a), the head of the agency may’’.

Subsec. (c)(2) to (5). Pub. L. 110-181, §846(c)(2), (3),
added pars. (2) and (3) and redesignated former pars. (2)
and (3) as (4) and (b), respectively.

Subsec. (e)(4). Pub. L. 110-181, §846(d)(1), inserted ‘‘or
a grant’’ after ‘‘a contract’.

Subsec. (e)(5). Pub. L. 110-181, §846(d)(2), inserted
‘“‘and any Inspector General that receives funding from,
or has oversight over contracts awarded for or on be-
half of, the Secretary of Defense’ before period at end.

1996—Pub. L. 104-106 made technical correction to
Pub. L. 103-355, §6005(a). See 1994 Amendment note
below.

1994—Pub. L. 103-355, §6005(a), as amended by Pub. L.
104-106, amended section generally. Prior to amend-
ment, subsec. (a) related to prohibition of reprisals,
subsec. (b) to investigation of complaints, subsec. (¢) to
construction of section, and subsec. (d) to coordination
of section with former section 2409a of this title.

1992—Subsec. (d). Pub. L. 102-484 amended subsec. (d)
generally. Prior to amendment, subsec. (d) read as fol-
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lows: “EFFECTIVE DATE.—This section shall not be in
effect during the period when section 2409a of this title
is in effect.”

1991—Subsec. (d). Pub. L. 102-25 added subsec. (d).

EFFECTIVE DATE OF 1996 AMENDMENT

Section 4321(a) of Pub. L. 104-106 provided that the
amendment made by that section is effective as of Oct.
13, 1994, and as if included in Pub. L. 103-355 as enacted.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1992 AMENDMENT

Section 1052(30)(B) of Pub. L. 102-484 provided that:
“The amendment made by subparagraph (A) [amending
this section] shall take effect as if enacted immediately
following the enactment of Public Law 102-25 (105 Stat.
75).”

EFFECTIVE DATE

Section 101(c) [title X, §942(b)] of Pub. L. 99-500 and
Pub. L. 99-591, and section 942(b) of title IX, formerly
title IV, of Pub. L. 99-661, renumbered title IX, Pub. L.
100-26, §3(5), Apr. 21, 1987, 101 Stat. 273, provided that:
“Section 2409 of title 10, United States Code (as added
by subsection (a)(1)), shall apply with respect to any re-
prisal action taken on or after the date of the enact-
ment of this Act [Oct. 18, 1986].”

INFORMATION FOR DEPARTMENT OF DEFENSE CONTRAC-
TOR EMPLOYEES ON THEIR WHISTLEBLOWER RIGHTS

Pub. L. 110-417, [div. A], title VIII, §842, Oct. 14, 2008,
122 Stat. 4539, provided that:

‘‘(a) IN GENERAL.—The Secretary of Defense shall en-
sure that contractors of the Department of Defense in-
form their employees in writing of employee whistle-
blower rights and protections under section 2409 of title
10, United States Code, as implemented by subpart 3.9
of part I of title 48, Code of Federal Regulations.

‘“(b) CONTRACTOR DEFINED.—In this section, the term
‘contractor’ has the meaning given that term in section
2409(e)(4) of title 10, United States Code.”

[§2409a. Repealed. Pub. L. 103-355, title VI,
§6005(b)(1), Oct. 13, 1994, 108 Stat. 3365]

Section, added Pub. L. 101-510, div. A, title VIII,
§837(a)(1), Nov. 5, 1990, 104 Stat. 1616; amended Pub. L.
102-25, title VII, §701(j)(4), (k)(2), Apr. 6, 1991, 105 Stat.
116, 117, required promulgation of regulations prohibit-
ing defense contractor from discharging or discriminat-
ing against employee for disclosing to Government offi-
cial information concerning contract between contrac-
tor and Department of Defense evidencing violation of
Federal law or regulation and providing certain com-
plaint and investigation provisions and provided proce-
dures for review and enforcement.

EFFECTIVE DATE OF REPEAL

For effective date and applicability of repeal, see sec-
tion 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

§2410. Requests for equitable adjustment or
other relief: certification

(a) CERTIFICATION REQUIREMENT.—A request
for equitable adjustment to contract terms or
request for relief under Public Law 85-804 (50
U.S.C. 1431 et seq.) that exceeds the simplified
acquisition threshold may not be paid unless a
person authorized to certify the request on be-
half of the contractor certifies, at the time the
request is submitted, that—
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(1) the request is made in good faith, and

(2) the supporting data are accurate and
complete to the best of that person’s knowl-
edge and belief.

(b) RESTRICTION ON LEGISLATIVE PAYMENT OF
CLAIMS.—In the case of a contract of an agency
named in section 2303(a) of this title, no provi-
sion of a law enacted after September 30, 1994,
that directs the payment of a particular claim
under such contract, a particular request for
equitable adjustment to any term of such con-
tract, or a particular request for relief under
Public Law 85-804 (50 U.S.C. 1431 et seq.) regard-
ing such contract may be implemented unless
such provision of law—

(1) specifically refers to this subsection; and
(2) specifically states that this subsection

does not apply with respect to the payment di-

rected by that provision of law.

(c) DEFINITION.—In this section, the term
“simplified acquisition threshold” has the
meaning given that term in section 134 of title
41.

(Added Pub. L. 103-355, title II, §2301(a), Oct. 18,
1994, 108 Stat. 3320; amended Pub. L. 111-350,
§5(b)(27), Jan. 4, 2011, 124 Stat. 3845.)

REFERENCES IN TEXT

Public Law 85-804, referred to in subsecs. (a) and (b),
is Pub. L. 85-804, Aug. 28, 1958, 72 Stat. 972, which is
classified generally to chapter 29 (§1431 et seq.) of Title
50, War and National Defense. For complete classifica-
tion of this Act to the Code, see Tables.

PRIOR PROVISIONS

A prior section, added Pub. L. 100-370, §1(h)(2), July
19, 1988, 102 Stat. 847, provided that contract claims, re-
quests for equitable adjustments, requests for relief
under section 1431 et seq. of Title 50, War and National
Defense, and other similar requests by contractors ex-
ceeding $100,000 were not to be paid unless senior offi-
cial of contractor certified that claim or request was
made in good faith and that data submitted was accu-
rate and complete to the best of such official’s knowl-
edge and belief, prior to repeal by Pub. L. 102-484, div.
A, title VIII, §813(b), Oct. 23, 1992, 106 Stat. 2453, effec-
tive upon promulgation of regulations pursuant to
former section 2410e of this title [Interim rules, effec-
tive Apr. 30, 1993, were promulgated and published in
the Federal Register, 58 F.R. 28458, May 13, 1993, and
final rules, effective May 27, 1994, were promulgated
and published in the Federal Register, 59 F.R. 27662,
May 27, 1994].

AMENDMENTS

2011—Subsec. (¢). Pub. L. 111-350 substituted ‘‘section
134 of title 41" for ‘‘section 4(11) of the Office of Federal
Procurement Policy Act”.

EFFECTIVE DATE

For effective date and applicability of section, see
section 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

§2410a. Contracts for periods crossing fiscal
years: severable service contracts; leases of
real or personal property

(a) AUTHORITY.—(1) The Secretary of Defense,
the Secretary of a military department, or the
Secretary of Homeland Security with respect to
the Coast Guard when it is not operating as a
service in the Navy, may enter into a contract
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for a purpose described in paragraph (2) for a pe-
riod that begins in one fiscal year and ends in
the next fiscal year if (without regard to any op-
tion to extend the period of the contract) the
contract period does not exceed one year.
(2) The purpose of a contract described in this
paragraph is as follows:
(A) The procurement of severable services.
(B) The lease of real or personal property,
including the maintenance of such property
when contracted for as part of the lease agree-
ment.

(b) OBLIGATION OF FUNDS.—Funds made avail-
able for a fiscal year may be obligated for the
total amount of a contract entered into under
the authority of subsection (a).

(Added Pub. L. 100-370, §1(h)(2), July 19, 1988, 102
Stat. 847; amended Pub. L. 102-190, div. A, title
III, §342, Dec. 5, 1991, 105 Stat. 1343; Pub. L.
104-324, title II, §214(b), Oct. 19, 1996, 110 Stat.
3915; Pub. L. 105-85, div. A, title VIII, §801(a),
Nov. 18, 1997, 111 Stat. 1831; Pub. L. 107-296, title
XVII, §1704(b)(1), Nov. 25, 2002, 116 Stat. 2314;
Pub. L. 108-136, div. A, title X, §1005(a), (b)(1),
Nov. 24, 2003, 117 Stat. 1584.)

HISTORICAL AND REVISION NOTES

Section is based on Pub. L. 99-190, §101(b) [title VIII,
§8005(e), (h), (1)1, Dec. 19, 1985, 99 Stat. 1185, 1202.

AMENDMENTS

2003—Pub. L. 108-136, §1005(b)(1), amended section
catchline generally, substituting ‘‘Contracts for peri-
ods crossing fiscal years: severable service contracts;
leases of real or personal property’’ for ‘‘Severable serv-
ice contracts for periods crossing fiscal years”.

Subsec. (a). Pub. L. 108-136, §1005(a), inserted ‘‘(1)”’ be-
fore ‘“The Secretary of Defense’, substituted ‘‘for a
purpose described in paragraph (2)” for ‘‘for procure-
ment of severable services’’, and added par. (2).

2002—Subsec. (a). Pub. L. 107-296 substituted ‘‘of
Homeland Security’ for ‘‘of Transportation’.

1997—Pub. L. 105-85 amended section generally. Prior
to amendment, section related to availability of appro-
priated funds for payments under contracts for various
types of maintenance, leases, and operations and au-
thorized Secretary of Transportation to enter into con-
tracts for procurement of severable services.

1996—Pub. L. 104-324 designated existing provisions as
subsec. (a) and added subsec. (b).

1991—Par. (1). Pub. L. 102-190,
¢, equipment,” after ‘‘tools’’.

Par. (4). Pub. L. 102-190, §342(2), added par. (4).

EFFECTIVE DATE OF 2003 AMENDMENT

Pub. L. 108-136, div. A, title X, §1005(c), Nov. 24, 2003,
117 Stat. 1585, provided that: ‘“‘“The amendments made
by this section [amending this section] shall not apply
to funds appropriated for a fiscal year before fiscal year
2004.”

§342(1), inserted

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective on the date of
transfer of the Coast Guard to the Department of
Homeland Security, see section 1704(g) of Pub. L.
107-296, set out as a note under section 101 of this title.

§2410b. Contractor inventory accounting sys-
tems: standards

(a) The Secretary of Defense shall prescribe in
regulations—
(1) standards for inventory accounting sys-
tems used by contractors under contract with
the Department of Defense; and
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(2) appropriate enforcement requirements
with respect to such standards.

(b) The regulations prescribed pursuant to
subsection (a) shall not apply to a contract that
is for an amount not greater than the simplified
acquisition threshold.

(c) The regulations prescribed pursuant to sub-
section (a) shall not apply to a contract for the
purchase of commercial items (as defined in sec-
tion 103 of title 41).

(Added Pub. L. 100-456, div. A, title VIII,
§834(a)(1), Sept. 29, 1988, 102 Stat. 2024; amended
Pub. L. 103-355, title IV, §4102(h), title VIII,
§8105(i), Oct. 13, 1994, 108 Stat. 3341, 3393; Pub. L.
104-106, div. D, title XLIII, §4301(a)(1), Feb. 10,
1996, 110 Stat. 656; Pub. L. 104-201, div. A, title X,
§1074(b)(3), Sept. 23, 1996, 110 Stat. 2660; Pub. L.
111-350, §5(0b)(28), Jan. 4, 2011, 124 Stat. 3845.)

AMENDMENTS

2011—Subsec. (¢). Pub. L. 111-350 substituted ‘‘section
103 of title 41)” for ‘‘section 4(12) of the Office of Fed-
eral Procurement Policy Act (41 U.S.C. 403(12)))”.

1996—Subsec. (a)(2). Pub. L. 104-106, as amended by
Pub. L. 104-201, struck out ‘‘certification and” after
‘“‘appropriate’’.

1994—Subsecs. (a), (b). Pub. L. 103-355, §4102(h), des-
ignated existing provisions as subsec. (a) and added
subsec. (b).

Subsec. (¢). Pub. L. 103-355, §8105(i), added subsec. (c).

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1994 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 103-355, see section 10001 of Pub. L. 103-355, set
out as a note under section 2302 of this title.

REGULATIONS

Section 834(b) of Pub. L. 100-456 provided that:

‘(1) The Secretary of Defense shall prescribe the reg-
ulations required by paragraph (1) of section 2410b of
title 10, United States Code, as added by subsection (a),
not later than 30 days after the date of the enactment
of this Act [Sept. 29, 1988].

‘“(2) The Secretary of Defense shall prescribe the reg-
ulations required by paragraph (2) of section 2410b of
title 10, United States Code, as added by subsection (a),
not later than 180 days after the date of the enactment
of this Act.”

[§ 2410c. Renumbered § 2922f]
CODIFICATION

Another section 2410c was renumbered section 2410j of
this title.

§2410d. Subcontracting plans: credit for certain
purchases

(a) PURCHASES BENEFITING SEVERELY HANDI-
CAPPED PERSONS.—In the case of a business con-
cern that has negotiated a small business sub-
contracting plan with a military department or
a Defense Agency, purchases made by that busi-
ness concern from qualified nonprofit agencies
for the blind or other severely handicapped shall
count toward meeting the subcontracting goal
provided in that plan.

(b) DEFINITIONS.—In this section:

(1) The term ‘‘small business subcontracting
plan” means a plan negotiated pursuant to
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section 8(d) of the Small Business Act (15
U.S.C. 637(d)) that establishes a goal for the
participation of small business concerns as
subcontractors under a contract.

(2) The term ‘‘qualified nonprofit agency for
the blind or other severely handicapped”
means—

(A) a qualified nonprofit agency for the

blind, as defined in section 8501(7) of title 41;

(B) a qualified nonprofit agency for other
severely disabled, as defined in section

8501(6) of title 41; and

(C) a central nonprofit agency designated
by the Committee for Purchase from People

Who Are Blind or Severely Disabled under

section 8503(c) of title 41.

(Added Pub. L. 102484, div. A, title VIII,
§808(b)(1), Oct. 23, 1992, 106 Stat. 2449; amended
Pub. L. 103-337, div. A, title VIII, §804, Oct. 5,
1994, 108 Stat. 2815; Pub. L. 104-106, div. D, title
XLIII, §4321(b)(15), Feb. 10, 1996, 110 Stat. 673;
Pub. L. 105-85, div. A, title VIII, §835, Nov. 18,
1997, 111 Stat. 1843; Pub. L. 106-65, div. A, title
VIII, §807, Oct. 5, 1999, 113 Stat. 705; Pub. L.
111-350, §5(0)(29), Jan. 4, 2011, 124 Stat. 3845.)

CODIFICATION

Another section 2410d was renumbered section 2410k
of this title.

AMENDMENTS

2011—Subsec. (b)(2)(A). Pub. L. 111-350, §5(b)(29)(A),
substituted ‘‘section 8501(7) of title 41" for ‘‘section 5(3)
of the Javits-Wagner-O’Day Act (41 U.S.C. 48b(3))”’.

Subsec. (b)(2)(B). Pub. L. 111-350, §5(b)(29)(B), sub-
stituted ‘‘disabled, as defined in section 8501(6) of title
41 for ““handicapped, as defined in section 5(4) of such
Act (41 U.S.C. 48b(4))”.

Subsec. (b)(2)(C). Pub. L. 111-350, §5(b)(29)(C), sub-
stituted ‘‘section 8503(c) of title 41 for ‘‘section 2(c) of
such Act (41 U.S.C. 47(c))”.

1999—Subsec. (¢). Pub. L. 106-65 struck out heading
and text of subsec. (c). Text read as follows: ‘““Sub-
section (a) shall cease to be effective at the end of Sep-
tember 30, 1999.”

1997—Subsec. (c). Pub. L. 105-85 substituted ‘‘Septem-
ber 30, 1999’ for ‘‘September 30, 1997,

1996—Subsec. (b)(3). Pub. L. 104-106 struck out par. (3)
which read as follows: ‘“The term ‘Javits-Wagner-O’Day
Act’ means the Act entitled ‘An Act to create a Com-
mittee on Purchases of Blind-made Products, and for
other purposes’, approved June 25, 1938 (41 U.S.C.
46-48c), commonly referred to as the Wagner-O’Day
Act, that was revised and reenacted in the Act of June
23, 1971 (85 Stat. 77), commonly referred to as the Jav-
its-Wagner-O’Day Act.”

1994—Subsec. (b)(2)(C).
added subpar. (C).

Subsec. (b)(3), (4). Pub. L. 103-337, §804(1)(B), (C), re-
designated par. (4) as (3) and struck out former par. (3)
which read as follows: ‘“The terms ‘approved commod-
ity’ and ‘approved service’ mean a commodity and a
service, respectively, that has been determined by the
Committee for Purchase from the Blind and Other Se-
verely Handicapped under section 2 of such Act (41
U.S.C. 47) to be suitable for procurement by the Federal
Government.”’

Subsec. (¢). Pub. L. 103-337, §804(2), substituted ‘‘Sep-
tember 30, 1997 for ‘‘September 30, 1994°.

Pub. L. 103-337, §804(1)(A),

EFFECTIVE DATE OF 1997 AMENDMENT

Section 835 of Pub. L. 105-85 provided that the amend-
ment made by that section is effective as of Sept. 30,
1997.
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EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of this title.

EFFECTIVE DATE

Section 808(c) of Pub. L. 102484 provided that: ‘‘Sec-
tions 2301(d) and 2410d of title 10, United States Code
(as added by subsections (a) and (b), respectively), shall
take effect on October 1, 1993.”

CONTRACT PARTICIPATION BY AGENCIES FOR THE BLIND
OR OTHER SEVERELY HANDICAPPED

Pub. L. 108-87, title VIII, §8025, Sept. 30, 2003, 117 Stat.
1077, provided that:

‘‘(a) Of the funds for the procurement of supplies or
services appropriated by this Act [see Tables for classi-
fication] and hereafter, qualified nonprofit agencies for
the blind or other severely handicapped shall be af-
forded the maximum practicable opportunity to par-
ticipate as subcontractors and suppliers in the perform-
ance of contracts let by the Department of Defense.

‘“(b) During the current fiscal year and hereafter, a
business concern which has negotiated with a military
service or defense agency a subcontracting plan for the
participation by small business concerns pursuant to
section 8(d) of the Small Business Act (15 U.S.C. 637(d))
shall be given credit toward meeting that subcontract-
ing goal for any purchases made from qualified non-
profit agencies for the blind or other severely handi-
capped.

‘“(c) For the purpose of this section, the phrase ‘quali-
fied nonprofit agency for the blind or other severely
handicapped’ means a nonprofit agency for the blind or
other severely handicapped that has been approved by
the Committee for the Purchase from the Blind and
Other Severely Handicapped under the Javits-Wagner-
O’Day Act ([former] 41 U.S.C. 46-48[c]) [now 41 U.S.C.
8501 et seq.].”

Similar provisions were contained in the following
prior appropriation acts:

Pub. L. 107-248, title VIII, §8025, Oct. 23, 2002, 116 Stat.
15642.

Pub. L. 107-117, div. A, title VIII, §8028, Jan. 10, 2002,
115 Stat. 2253.

Pub. L. 106-259, title VIII, §8028, Aug. 9, 2000, 114 Stat.
680.

Pub. L. 106-79, title VIII, §8030, Oct. 25, 1999, 113 Stat.
12317.

Pub. L. 105-262, title VIII, §8030, Oct. 17, 1998, 112 Stat.
2303.

Pub. L. 105-56, title VIII, §8031, Oct. 8, 1997, 111 Stat.
1226.

Pub. L. 104-208, div. A, title I, §101(b) [title VIII,
§80331, Sept. 30, 1996, 110 Stat. 3009-71, 3009-95.

Pub. L. 104-61, title VIII, §8042, Dec. 1, 1995, 109 Stat.
660.

Pub. L. 103-335, title VIII, §8048, Sept. 30, 1994, 108
Stat. 2628.

Pub. L. 103-139, title VIII, §8055, Nov. 11, 1993, 107
Stat. 1452.

Pub. L. 102-396, title IX, §9077, Oct. 6, 1992, 106 Stat.
1918.

Pub. L. 102-172, title VIII, §8082, Nov. 26, 1991, 105
Stat. 1190.

Pub. L. 101-511, title VIII, §8117, Nov. 5, 1990, 104 Stat.
1905.

[§2410e. Repealed. Pub. L. 103-355,
§2301(b), Oct. 13, 1994, 108 Stat. 3321]

Section, added Pub. L. 102-484, div. A, title VIII,
§813(a)(1), Oct. 23, 1992, 106 Stat. 2452, directed Sec-
retary of Defense to propose, for inclusion in Federal
Acquisition Regulation, regulations relating to certifi-
cation of contract claims, requests for equitable adjust-
ment to contract terms, and requests for relief under
section 1431 et seq. of Title 50, War and National De-
fense, that exceeded $100,000.

title II,
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EFFECTIVE DATE OF REPEAL

For effective date and applicability of repeal, see sec-
tion 10001 of Pub. L. 103-355, set out as an Effective
Date of 1994 Amendment note under section 2302 of this
title.

§2410f. Debarment of persons convicted of fraud-
ulent use of “Made in America” labels

(a) If the Secretary of Defense determines that
a person has been convicted of intentionally
affixing a label bearing a ‘‘Made in America’ in-
scription, or another inscription with the same
meaning, to any product sold in or shipped to
the United States that is not made in America,
the Secretary shall determine, not later than 90
days after determining that the person has been
so convicted, whether the person should be de-
barred from contracting with the Department of
Defense.

(b) In this section, the term ‘‘debar’ has the
meaning given that term by section 2393(c) of
this title.

(Added Pub. L. 102-484, div. A, title VIII,
§834(a)(1), Oct. 23, 1992, 106 Stat. 2461; amended
Pub. L. 104-106, div. A, title X, §1062(f), title XV,
§1503(a)(22), Feb. 10, 1996, 110 Stat. 444, 512; Pub.
L. 107-107, div. A, title X, §1048(a)(20), Dec. 28,
2001, 115 Stat. 1223.)

AMENDMENTS

2001—Subsec. (a). Pub. L. 107-107 inserted ‘‘, or an-
other inscription with the same meaning,” after ‘‘in-
scription’.

1996—Subsec. (a). Pub. L. 104-106, §1062(f), struck out
at end ‘“If the Secretary determines that the person
should not be debarred, the Secretary shall submit to
Congress a report on such determination not later than
30 days after the determination is made.”

Subsec. (b). Pub. L. 104-106, §1503(a)(22), substituted
“In” for ‘“‘For purposes of’’.

EFFECTIVE DATE OF 1992 AMENDMENT

Section 834(b) of Pub. L. 102-484 provided that: ‘“‘Sec-
tion 2410f of title 10, United States Code, as added by
subsection (a), shall take effect 90 days after the date
of the enactment of this Act [Oct. 23, 1992].”’

PROHIBITION OF CONTRACTS

Pub. L. 106-398, §1 [[div. A], title VIII, §825(b)], Oct.
30, 2000, 114 Stat. 1654, 1654A-220, provided that: “‘If the
Secretary of Defense determines that a person has been
convicted of intentionally affixing a label bearing a
‘Made in America’ inscription, or another inscription
with the same meaning, to any product sold in or
shipped to the United States that is not made in the
United States, the Secretary shall determine, in ac-
cordance with section 2410f of title 10, United States
Code, whether the person should be debarred from con-
tracting with the Department of Defense.”’

Similar provisions were contained in the following
prior authorization acts:

Pub. L. 106-65, div. A, title VIII, §816(b), Oct. 5, 1999,
113 Stat. 712.

Pub. L. 103-160, div. A, title VIII, §849(b), Nov. 30, 1993,
107 Stat. 1725.

§2410g. Advance notification of contract per-
formance outside the United States

(a) NOTIFICATION.—(1) A firm that is perform-
ing a Department of Defense contract for an
amount exceeding $10,000,000, or is submitting a
bid or proposal for such a contract, shall notify
the Department of Defense in advance of any in-
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tention of the firm or any first-tier subcontrac-
tor of the firm to perform outside the United
States and Canada any part of the contract that
exceeds $500,000 in value and could be performed
inside the United States or Canada.

(2) If a firm submitting a bid or proposal for a
Department of Defense contract is required to
submit a notification under this subsection, and
the firm is aware, at the time it submits its bid
or proposal, that the firm intends to perform
outside the United States and Canada any part
of the contract that exceeds $500,000 in value and
could be performed inside the United States or
Canada, the firm shall include the notification
in its bid or proposal.

(3) The notification by a firm under paragraph
(1) with respect to a first-tier subcontractor
shall be made, to the maximum extent prac-
ticable, at least 30 days before award of the sub-
contract.

(b) RECIPIENT OF NOTIFICATION.—The firm shall
transmit the notification—

(1) in the case of a contract of a military de-
partment, to such officer or employee of that
military department as the Secretary of the
military department may direct; and

(2) in the case of any other Department of
Defense contract, to such officer or employee
of the Department of Defense as the Secretary
of Defense may direct.

(c) AVAILABILITY OF NOTIFICATIONS.—The Sec-
retary of Defense shall ensure that the notifica-
tions (or copies) are maintained in compiled
form for a period of b years after the date of sub-
mission and are available for use in the prepara-
tion of the national defense technology and in-
dustrial base assessment carried out under sec-
tion 2505 of this title.

(d) INAPPLICABILITY TO CERTAIN CONTRACTS.—
This section shall not apply to contracts for any
of the following:

(1) Commercial items (as defined in section

103 of title 41).

(2) Military construction.

(3) Ores.

(4) Natural gas.

(5) Utilities.

(6) Petroleum products and crudes.
(7) Timber.

(8) Subsistence.

(Added Pub. L. 102484, div. A, title VIII,
§840(a)(1), Oct. 23, 1992, 106 Stat. 2466; amended
Pub. L. 104-106, div. D, title XLIII, §4321(b)(16),
Feb. 10, 1996, 110 Stat. 673; Pub. L. 111-350,
§5(b)(30), Jan. 4, 2011, 124 Stat. 3845.)
AMENDMENTS

2011—Subsec. (d)(1). Pub. L. 111-350 substituted ‘‘sec-
tion 103 of title 41)” for ‘‘section 4(12) of the Office of
Federal Procurement Policy Act (41 U.S.C. 403(12)))”.

1996—Subsec. (d)(1). Pub. L. 104-106 inserted ‘‘(as de-
fined in section 4(12) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 403(12)))” before period at
end.

EFFECTIVE DATE OF 1996 AMENDMENT

For effective date and applicability of amendment by
Pub. L. 104-106, see section 4401 of Pub. L. 104-106, set
out as a note under section 2302 of this title.

EFFECTIVE DATE OF 1992 AMENDMENT

Section 840(b) of Pub. L. 102-484 provided that: ‘‘Sec-
tion 2410g of title 10, United States Code (as added by
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subsection (a)), shall take effect 90 days after the date
of the enactment of this Act [Oct. 23, 1992].”’

[§ 2410h. Renumbered § 1747]

§2410i. Prohibition on contracting with entities
that comply with the secondary Arab boycott
of Israel

(a) PoLicy.—Under section 3(5)(A) of the Ex-
port Administration Act of 1979 (50 U.S.C. App.
2402(5)(A)), it is the policy of the United States
to oppose restrictive trade practices or boycotts
fostered or imposed by foreign countries against
other countries friendly to the United States or
against any other United States person.

(b) PROHIBITION.—(1) Consistent with the pol-
icy referred to in subsection (a), the Department
of Defense may not award a contract for an
amount in excess of the simplified acquisition
threshold (as defined in section 134 of title 41) to
a foreign entity unless that entity certifies to
the Secretary of Defense that it does not comply
with the secondary Arab boycott of Israel.

(2) In paragraph (1), the term ‘‘foreign entity”’
means a foreign person, a foreign company, or
any other foreign entity.

(c) WAIVER AUTHORITY.—The Secretary of De-
fense may waive the prohibition in subsection
(b) in specific instances when the Secretary de-
termines that the waiver is necessary in the na-
tional security interests of the United States.
Within 15 days after the end of each fiscal year,
the Secretary shall submit to Congress a report
identifying each contract for which a waiver was
granted under this subsection during that fiscal
year.

(d) EXCEPTIONS.—Subsection (b)
apply—

(1) to contracts for consumable supplies, pro-
visions, or services that are intended to be
used for the support of United States forces or
of allied forces in a foreign country; or

(2) to contracts pertaining to the use of any
equipment, technology, data, or services for
intelligence or classified purposes by the
United States Government in the interests of
national security or to the acquisition or lease
of any such equipment, technology, data, or
services by the United States Government in
the interests of national security.

(Added Pub. L. 102-484, div. A, title XIII,
§1332(a), Oct. 23, 1992, 106 Stat. 2555; amended
Pub. L. 111-350, §§4, 5(b)(31), Jan. 4, 2011, 124 Stat.
3841, 3845.)

does not

AMENDMENTS

2011—Subsec. (b)(1). Pub. L. 111-350 substituted ‘‘sim-
plified acquisition threshold (as defined in section 134
of title 41)” for ‘‘small purchase threshold (as defined in
section 4(11) of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 403(11)))”.

§2410j. Displaced contractor employees: assist-
ance to obtain certification and employment
as teachers or employment as teachers’ aides

(a) ASSISTANCE PROGRAM.—The Secretary of
Defense may enter into a cooperative agreement
with a defense contractor in order—

(1) to assist an eligible scientist or engineer
employed by the contractor whose employ-
ment is terminated to obtain—
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(A) certification or licensure as an elemen-
tary or secondary school teacher; or

(B) the credentials necessary to serve as a
teacher’s aide; and

(2) to facilitate the employment of the sci-
entist or engineer by a local educational agen-
cy that—

(A) is receiving a grant under title I of the
Elementary and Secondary Education Act of
1965 (20 U.S.C. 6301 et seq.) as a result of hav-
ing within its jurisdiction concentrations of
children from low-income families; and

(B) is also experiencing a shortage of
teachers or teachers’ aides.

(b) ELIGIBLE DEFENSE CONTRACTORS.—(1) The
Secretary of Defense shall establish an applica-
tion and selection process for the participation
of defense contractors in a cooperative agree-
ment authorized under subsection (a).

(2) The Secretary shall determine which de-
fense contractors are eligible to participate in
the placement program on the basis of applica-
tions submitted under subsection (c). The Sec-
retary shall limit participation to those defense
contractors or subcontractors that—

(A) produce goods or services for the Depart-
ment of Defense pursuant to a defense con-
tract or operate nuclear weapons manufactur-
ing facilities for the Department of Energy;
and

(B) have recently reduced operations, or are
likely to reduce operations, due to the comple-
tion or termination of a defense contract or
program or by reductions in defense spending.

(3) The Secretary shall give special consider-
ation to defense contractors who are located in
areas that have been hit particularly hard by re-
ductions in defense spending.

(c) DEFENSE CONTRACTOR APPLICATIONS.—(1) A
defense contractor desiring to enter into a coop-
erative agreement with the Secretary of Defense
under subsection (a) shall submit an application
to the Secretary containing the following:

(A) Evidence that the contractor has been,
or is expected to be, adversely affected by the
completion or termination of a defense con-
tract or program or by reductions in defense
spending.

(B) An explanation that scientists and engi-
neers employed by the contractor have been
terminated, laid off, or retired, or are likely to
be terminated, laid off, or retired, as a result
of the completion or termination of a defense
contract or program or reductions in defense
spending.

(C) A description of programs implemented
or proposed by the contractor to assist these
scientists and engineers.

(D) A commitment to help fund the costs as-
sociated with the placement program by pay-
ing 50 percent of the stipend provided under
subsection (g) to an employee or former em-
ployee of the contractor selected to receive as-
sistance under this section.

(2) Once a cooperative agreement is entered
into under subsection (a) between the Secretary
and the defense contractor, the contractor shall
publicize the program and distribute applica-
tions to prospective participants, and assist the
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prospective participants with the State screen-
ing process.

(d) ELIGIBLE SCIENTISTS AND ENGINEERS.—AnN
individual shall be eligible for selection by the
Secretary of Defense to receive assistance under
this section if the individual—

(1) is employed or has been employed for not
less than five years as a scientist or engineer
with a private defense contractor that has en-
tered into an agreement under subsection (a);

(2) has received—

(A) in the case of an individual applying
for assistance for placement as an elemen-
tary or secondary school teacher, a bacca-
laureate or advanced degree from an accred-
ited institution of higher education; or

(B) in the case of an individual applying
for assistance for placement as a teacher’s
aide in an elementary or secondary school,
an associate, baccalaureate, or advanced de-
gree from an accredited institution of higher
education or a junior or community college;
and

(3) has been terminated or laid off (or re-
ceived notice of termination or lay off) as a re-
sult of the completion or termination of a de-
fense contract or program or reductions in de-
fense spending; and

(4) satisfies such other criteria for selection
as the Secretary may prescribe.

(e) SELECTION OF PARTICIPANTS.—(1) In select-
ing participants to receive assistance for place-
ment as elementary or secondary school teach-
ers, the Secretary shall give priority to individ-
uals who—

(A) have educational, military, or employ-
ment experience in science, mathematics, or
engineering and agree to seek employment as
science, mathematics, or engineering teachers
in elementary or secondary schools; or

(B) have educational, military, or employ-
ment experience in another subject area iden-
tified by the Secretary, in consultation with
the Secretary of Education, as important for
national educational objectives and agree to
seek employment in that subject area in ele-
mentary or secondary schools.

(2) The Secretary may not select an individual
under this section unless the Secretary has suf-
ficient appropriations to carry out this section
available at the time of the selection to satisfy
the obligations to be incurred by the United
States under this section with respect to that
individual.

(f) AGREEMENT.—An individual selected under
this section shall be required to enter into an
agreement with the Secretary in which the par-
ticipant agrees—

(1) to obtain, within such time as the Sec-
retary may require, certification or licensure
as an elementary or secondary school teacher
or the necessary credentials to serve as a
teacher’s aide in an elementary or secondary
school; and

(2) to accept—

(A) in the case of an individual selected for
assistance for placement as a teacher, an
offer of full-time employment as an elemen-
tary or secondary school teacher for not less
than two school years with a local edu-
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cational agency identified under section
1151(b)(2) of this title, as in effect on October
4, 1999, to begin the school year after obtain-
ing that certification or licensure; or

(B) in the case of an individual selected for
assistance for placement as a teacher’s aide,
an offer of full-time employment as a teach-
er’s aide in an elementary or secondary
school for not less than two school years
with a local educational agency identified
under section 1151(b)(3) of this title, as in ef-
fect on October 4, 1999, to begin the school
year after obtaining the necessary creden-
tials.

(g) STIPEND FOR PARTICIPANTS.—(1) The Sec-
retary of Defense shall pay to each participant
in the placement program a stipend in an
amount equal to the lesser of—

(A) $5,000; or
(B) the total costs of the type described in

paragraphs (1), (2), (3), (8), and (9) of section 472

of the Higher Education Act of 1965 (20 U.S.C.

108711) incurred by the participant while ob-

taining teacher certification or licensure or

the necessary credentials to serve as a teach-
er’s aide and employment as an elementary or
secondary school teacher or teacher aide.

(2) A stipend provided under this section shall
be taken into account in determining the eligi-
bility of the participant for Federal student fi-
nancial assistance provided under title IV of the
Higher Education Act of 1965 (20 U.S.C. 1070 et
seq.).

(h) PLACEMENT OF PARTICIPANTS AS TEACHERS
AND TEACHERS’ AIDES.—Subsections (h) through
(k) of section 1151 of this title, as in effect on
October 4, 1999, shall apply with respect to the
placement as teachers and teachers’ aides of in-
dividuals selected under this section.

(Added Pub. L. 102-484, div. D, title XLIV,
§4443(a), Oct. 23, 1992, 106 Stat. 2732, §2410c; re-
numbered §2410j and amended Pub. L. 103-35,
title II, §201(b)(1)(A), (g)(6), May 31, 1993, 107
Stat. 97, 100; Pub. L. 103-160, div. A, title XIII,
§1331(c)(3), Nov. 30, 1993, 107 Stat. 1792; Pub. L.
103-382, title III, §391(b)(5), Oct. 20, 1994, 108 Stat.
4022; Pub. L. 104-106, div. A, title XV,
§1503(a)(23), Feb. 10, 1996, 110 Stat. 512; Pub. L.
104201, div. A, title V, §576(c), Sept. 23, 1996, 110
Stat. 25635; Pub. L. 106-398, §1 [[div. A], title X,
§1087(a)(14)], Oct. 30, 2000, 114 Stat. 1654,
16564A-291.)

REFERENCES IN TEXT

The Elementary and Secondary Education Act of
1965, referred to in subsec. (a)(2)(A), is Pub. L. 89-10,
Apr. 11, 1965, 79 Stat. 27, as amended. Title I of the Act
is classified generally to subchapter I (§6301 et seq.) of
chapter 70 of Title 20, Education. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 6301 of Title 20 and Tables.

Section 1151 of this title, referred to in subsecs.
(£)(2)(A), (B) and (h), was repealed by Pub. L. 106-65, div.
A, title XVII, §1707(a)(1), Oct. 5, 1999, 113 Stat. 823, and
a new section 1151 of this title was subsequently added
by Pub. L. 109-364, §561(a).

The Higher Education Act of 1965, referred to in sub-
sec. (g)(2), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219,
as amended. Title IV of the Act is classified generally
to subchapter IV (§1070 et seq.) of chapter 28 of Title 20
and part C (§2751 et seq.) of subchapter I of chapter 34
of Title 42, The Public Health and Welfare. For com-
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plete classification of this Act to the Code, see Short
Title note set out under section 1001 of Title 20 and
Tables.

AMENDMENTS

2000—Subsec. (£)(2). Pub. L. 106-398, §1 [[div. A], title
X, §1087(a)(14)(A)], inserted ‘‘as in effect on October 4,
1999, after ‘‘of this title,”” in subpars. (A) and (B).

Subsec. (h). Pub. L. 106-398, §1 [[div. A], title X,
§1087(a)(14)(B)], inserted ‘‘, as in effect on October 4,
1999, after “‘of this title”.

1996—Subsec. (a)(2)(A).
6301 for ‘2701’.

Subsec. (£)(2)(A), (B). Pub. L. 104-201 substituted ‘‘two
school years’ for ‘‘five school years”.

1994—Subsec. (a)(2)(A). Pub. L. 103-382 struck out
‘“‘chapter 1 of”’ after ‘‘grant under’’.

1993—Pub. L. 103-35, §201(b)(1)(A), renumbered section
2410c of this title as this section.

Subsec. (£)(2)(A), (B). Pub. L. 103-160 substituted ‘‘five
school years’ for ‘‘two school years’.

Subsec. (£)(2)(B). Pub. L. 103-35, §201(g)(6), substituted
‘“aide” for ‘‘aid” after ‘‘for placement as a teacher’s”

Pub. L. 104-106 substituted

EFFECTIVE DATE OF 1993 AMENDMENT

Amendment by Pub. L. 103-160 not applicable with re-
spect to persons selected by Secretary of Defense before
Nov. 30, 1993, to participate in teacher and teacher’s
aide placement programs established pursuant to sec-
tions 1151, 1598, and 2410j of this title or agreements en-
tered into by Secretary before such date with local edu-
cational agencies under such sections, see section
1331(h) of Pub. L. 103-160, set out as a note under sec-
tion 1598 of this title.

SAVINGS PROVISION
Amendments by section 576 of Pub. L. 104-201 not to
affect obligations under agreements entered into in ac-
cordance with section 1151, 1598, or 2410j of this title be-

fore Sept. 23, 1996, see section 576(d) of Pub. L. 104-201,
set out as a note under section 1598 of this title.

§2410k. Defense contractors: listing of suitable
employment openings with local employment
service office

(a) REGULATIONS.—The Secretary of Defense
shall promulgate regulations containing the re-
quirement described in subsection (b) and such
other provisions as the Secretary considers nec-
essary to administer such requirement. Such
regulations shall require that each contract de-
scribed in subsection (c¢) shall contain a clause
requiring the contractor to comply with such
regulations.

(b) REQUIREMENT.—The regulations promul-
gated under this section shall require each con-
tractor carrying out a contract described in sub-
section (¢) to list immediately with the appro-
priate local employment service office, and
where appropriate the Interstate Job Bank (es-
tablished by the United States Employment
Service), all of its suitable employment open-
ings under such contract.

(c) COVERED CONTRACTS.—The regulations pro-
mulgated under this section shall apply to any
contract entered into with the Department of
Defense in an amount of $500,000 or more.

(Added Pub. L. 102-484, div. D, title XLIV,
§4470(a)(1), Oct. 23, 1992, 106 Stat. 2753, §2410d; re-
numbered §2410k and amended Pub. L. 103-35,
title II, §§201(b)(1)(A), 202(a)(18)(A), May 31, 1993,
107 Stat. 97, 102.)

AMENDMENTS

1993—Pub. L. 103-35, §201(b)(1)(A), renumbered section
2410d of this title as this section.
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Pub. L. 103-35, §202(a)(18)(A), made technical amend-
ment to directory language of Pub. L. 102-484, which
enacted this section.

EFFECTIVE DATE OF 1993 AMENDMENT
Amendment by section 202(a)(18)(A) of Pub. L. 103-35
applicable as if included in the enactment of Pub. L.

102-484, see section 202(b) of Pub. L. 103-35, set out as a
note under section 155 of this title.

EFFECTIVE DATE OF 1992 AMENDMENT

Section 4470(b) of Pub. L. 102-484 provided that: ‘‘Sec-
tion 2410d of title 10, United States Code, as added by
subsection (a), shall apply with respect to contracts en-
tered into beginning 120 days after the date of the en-
actment of this Act [Oct. 23, 1992].”

§2410l. Contracts for advisory and assistance
services: cost comparison studies

(a) REQUIREMENT.—(1)(A) Before the Secretary
of Defense enters into a contract described in
subparagraph (B), the Secretary shall determine
whether Department of Defense personnel have
the capability to perform the services proposed
to be covered by the contract.

(B) Subparagraph (A) applies to any contract
of the Department of Defense for advisory and
assistance services that is expected to have a
value in excess of $100,000.

(2) If the Secretary determines that Depart-
ment of Defense personnel have the capability
to perform the services to be covered by the con-
tract, the Secretary shall conduct a study com-
paring the cost of performing the services with
Department of Defense personnel and the cost of
performing the services with contractor person-
nel.

(b) WAIVER.—The Secretary of Defense may,
pursuant to guidelines prescribed by the Sec-
retary, waive the requirement to perform a cost
comparison study under subsection (a)(2) based
on factors that are not related to cost.

(Added Pub. L. 103-337, div. A,
§363(a)(1), Oct. 5, 1994, 108 Stat. 2733.)

EFFECTIVE DATE

Section 363(c) of Pub. L. 103-337 provided that: ‘‘Sec-
tion 24107 of title 10, United States Code, as added by
subsection (a), shall take effect 180 days after the date
of the enactment of this Act [Oct. 5, 1994].”

PROCEDURES FOR CONDUCT OF STUDIES

Section 363(b) of Pub. L. 103-337 provided that: ‘“The
Secretary of Defense shall prescribe the following pro-
cedures:

‘(1) Procedures for carrying out a cost comparison
study under subsection (a)(2) of section 2410 of title
10, United States Code, as added by subsection (a),
which may contain a requirement that the cost com-
parison study include consideration of factors that
are not related to cost, including the quality of the
service required to be performed, the availability of
Department of Defense personnel, the duration and
recurring nature of the services to be performed, and
the consistency of the workload.

‘“(2) Procedures for reviewing contracts entered
into after a waiver under subsection (b) of such sec-
tion to determine whether the contract is justified
and sufficiently documented.”

§2410m. Retention of amounts collected from
contractor during the pendency of contract
dispute

(a) RETENTION OF FUNDS.—Notwithstanding
sections 1552(a) and 3302(b) of title 31, any

title III,
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amount, including interest, collected from a
contractor as a result of a claim made by a mili-
tary department or Defense Agency under chap-
ter 71 of title 41, shall remain available in ac-
cordance with this section to pay—

(1) any settlement of the claim by the par-
ties;

(2) any judgment rendered in the contrac-
tor’s favor on an appeal of the decision on that
claim to the Armed Services Board of Con-
tract Appeals under section 7104(a) of title 41;
or

(3) any judgment rendered in the contrac-
tor’s favor in an action on that claim in a
court of the United States.

(b) PERIOD OF AVAILABILITY.—(1) The period of
availability of an amount under subsection (a),
in connection with a claim—

(A) expires 180 days after the expiration of
the period for bringing an action on that claim
in the United States Court of Federal Claims
under section 7104(b) of title 41 if, within that
180-day period—

(i) no appeal on the claim is commenced at
the Armed Services Board of Contract Ap-
peals under section 7 of such Act; and

(ii) no action on the claim is commenced
in a court of the United States; or

(B) if not expiring under subparagraph (A),
expires—

(i) in the case of a settlement of the claim,
180 days after the date of the settlement; or

(ii) in the case of a judgment rendered on
the claim in an appeal to the Armed Serv-
ices Board of Contract Appeals under section
71 of the Contract Disputes Act of 1978 or an
action in a court of the United States, 180
days after the date on which the judgment
becomes final and not appealable.

(2) While available under this section, an
amount may be obligated or expended only for a
purpose described in subsection (a).

(3) Upon the expiration of the period of avail-
ability of an amount under paragraph (1), the
amount shall be covered into the Treasury as
miscellaneous receipts.

(c) ANNUAL REPORT.—Not later than 60 days
after the end of each fiscal year, the Under Sec-
retary of Defense (Comptroller) shall submit to
Congress a report on the amounts, if any, that
are available for obligation pursuant to this sec-
tion. The report shall include, at a minimum,
the following:

(1) The total amount available for obligation
at the end of such fiscal year.

(2) The total amount collected from contrac-
tors under this section during that fiscal year.

(3) The total amount disbursed under this
section during that fiscal year and a descrip-
tion of the purpose for each disbursement.

(4) The total amount returned to the Treas-
ury under this section during that fiscal year.

(Added Pub. L. 105-85, div. A, title VIII, §831(a),
Nov. 18, 1997, 111 Stat. 1841; amended Pub. L.
108-136, div. A, title X, §1031(a)(21), Nov. 24, 2003,
117 Stat. 1598; Pub. L. 111-350, §5(b)(32), Jan. 4,
2011, 124 Stat. 3845.)

1See References in Text note below.
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REFERENCES IN TEXT

Section 7 of the Contract Disputes Act of 1978, re-
ferred to in subsec. (b)(1)(B)(ii), means section 7 of Pub.
L. 95-563, which was classified to section 606 of former
Title 41, Public Contracts, and was repealed and re-
stated as section 7104(a) of Title 41, Public Contracts,
by Pub. L. 111-350, §§3, 7(b), Jan. 4, 2011, 124 Stat. 3677,
3855. For disposition of sections of former Title 41, see
Disposition Table preceding section 101 of Title 41.

AMENDMENTS

2011—Subsec. (a). Pub. L. 111-350, §5(b)(32)(A), sub-
stituted ‘‘chapter 71 of title 41" for ‘‘the Contract Dis-
putes Act of 1978 (41 U.S.C. 601 et seq.)”” in introductory
provisions.

Subsec. (a)(2). Pub. L. 111-350, §5(b)(32)(B), substituted
‘‘section T7104(a) of title 41> for ‘‘section 7 of such Act
(41 U.S.C. 606).

Subsec. (b)(1)(A). Pub. L. 111-350, §5(b)(32)(C), sub-
stituted ‘‘section 7104(b) of title 41" for ‘‘section 10(a) of
the Contract Disputes Act of 1978 (41 U.S.C. 609(a))”’ in
introductory provisions.

2003—Subsec. (¢). Pub. L. 108-136, §1031(a)(21)(A), sub-
stituted ‘‘Annual Report’’ for ‘“‘Reporting Require-
ment’’ in heading and ‘‘Not later than 60 days after the
end of each fiscal year” for ‘‘Each year’ in introduc-
tory provisions.

Subsec. (¢)(1). Pub. L. 108-136, §1031(a)(21)(B), inserted
‘‘at the end of such fiscal year’’ before period at end.

Subsec. (¢)(2). Pub. L. 108-136, §1031(a)(21)(C), sub-
stituted ‘‘under this section during that fiscal year’’ for
‘‘during the year preceding the year in which the report
is submitted”’.

Subsec. (c¢)(3). Pub. L. 108-136, §1031(a)(21)(D), sub-
stituted ‘‘under this section during that fiscal year’ for
“in such preceding year’.

Subsec. (c)(4). Pub. L. 108-136, §1031(a)(21)(E), sub-
stituted ‘‘under this section during that fiscal year’’ for
“in such preceding year’.

§2410n. Products of Federal Prison Industries:
procedural requirements

(a) PrRODUCTS FOR WHICH FEDERAL PRISON IN-
DUSTRIES DOES NOT HAVE SIGNIFICANT MARKET
SHARE.—(1) Before purchasing a product listed
in the latest edition of the Federal Prison Indus-
tries catalog under section 4124(d) of title 18 for
which Federal Prison Industries does not have a
significant market share, the Secretary of De-
fense shall conduct market research to deter-
mine whether the product is comparable to
products available from the private sector that
best meet the needs of the Department in terms
of price, quality, and time of delivery.

(2) If the Secretary determines that a Federal
Prison Industries product described in para-
graph (1) is not comparable in price, quality, or
time of delivery to products of the private sec-
tor that best meets the needs of the Department
in terms of price, quality, and time of delivery,
the Secretary shall use competitive procedures
for the procurement of the product, or shall
make an individual purchase under a multiple
award contract in accordance with the competi-
tion requirements applicable to such contract.
In conducting such a competition, the Secretary
shall consider a timely offer from Federal Pris-
on Industries.

(b) PRODUCTS FOR WHICH FEDERAL PRISON IN-
DUSTRIES HAS SIGNIFICANT MARKET SHARE.—(1)
The Secretary of Defense may purchase a prod-
uct listed in the latest edition of the Federal
Prison Industries catalog for which Federal
Prison Industries has a significant market share
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only if the Secretary uses competitive proce-
dures for the procurement of the product or
makes an individual purchase under a multiple
award contract in accordance with the competi-
tion requirements applicable to such contract.
In conducting such a competition, the Secretary
shall consider a timely offer from Federal Pris-
on Industries.

(2) For purposes of this subsection, Federal
Prison Industries shall be treated as having a
significant share of the market for a product if
the Secretary, in consultation with the Admin-
istrator of Federal Procurement Policy, deter-
mines that the Federal Prison Industries share
of the Department of Defense market for the
category of products including such product is
greater than b percent.

(c) IMPLEMENTATION BY SECRETARY OF DE-
FENSE.—The Secretary of Defense shall ensure
that—

(1) the Department of Defense does not pur-
chase a Federal Prison Industries product or
service unless a contracting officer of the De-
partment determines that the product or serv-
ice is comparable to products or services avail-
able from the private sector that best meet
the Department’s needs in terms of price,
quality, and time of delivery; and

(2) Federal Prison Industries performs its
contractual obligations to the same extent as
any other contractor for the Department of
Defense.

(d) MARKET RESEARCH DETERMINATION NOT
SUBJECT TO REVIEW.—A determination by a con-
tracting officer regarding whether a product or
service offered by Federal Prison Industries is
comparable to products or services available
from the private sector that best meet the De-
partment’s needs in terms of price, quality, and
time of delivery shall not be subject to review
pursuant to section 4124(b) of title 18.

(e) PERFORMANCE AS A SUBCONTRACTOR.—(1) A
contractor or potential contractor of the De-
partment of Defense may not be required to use
Federal Prison Industries as a subcontractor or
supplier of products or provider of services for
the performance of a Department of Defense
contract by any means, including means such
as—

(A) a contract solicitation provision requir-
ing a contractor to offer to make use of prod-
ucts or services of Federal Prison Industries in
the performance of the contract;

(B) a contract specification requiring the
contractor to use specific products or services
(or classes of products or services) offered by
Federal Prison Industries in the performance
of the contract; or

(C) any contract modification directing the
use of products or services of Federal Prison
Industries in the performance of the contract.

(2) In this subsection, the term ‘‘contractor’,
with respect to a contract, includes a sub-
contractor at any tier under the contract.

(f) PROTECTION OF CLASSIFIED AND SENSITIVE
INFORMATION.—The Secretary of Defense may
not enter into any contract with Federal Prison
Industries under which an inmate worker would
have access to—

(1) any data that is classified;
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(2) any geographic data regarding the loca-
tion of—

(A) surface and subsurface infrastructure
providing communications or water or elec-
trical power distribution;

(B) pipelines for the distribution of natural
gas, bulk petroleum products, or other com-
modities; or

(C) other utilities; or

(3) any personal or financial information
about any individual private citizen, including
information relating to such person’s real
property however described, without the prior
consent of the individual.

(g) DEFINITIONS.—In this section:

(1) The term ‘‘competitive procedures’ has
the meaning given such term in section 2302(2)
of this title.

(2) The term ‘‘market research’” means ob-
taining specific information about the price,
quality, and time of delivery of products avail-
able in the private sector through a variety of
means, which may include—

(A) contacting knowledgeable individuals
in government and industry;

(B) interactive communication among in-
dustry, acquisition personnel, and cus-
tomers; and

(C) interchange meetings or pre-solicita-
tion conferences with potential offerors.

(Added Pub. L. 107-107, div. A, title VIII,
§811(a)(1), Dec. 28, 2001, 115 Stat. 1180; amended
Pub. L. 107-314, div. A, title VIII, §819(a)(1), Dec.
2, 2002, 116 Stat. 2612; Pub. L. 109-163, div. A, title
X, §1056(c)(4), Jan. 6, 2006, 119 Stat. 3439; Pub. L.
110-181, div. A, title VIII, §827(a)(1), Jan. 28, 2008,
122 Stat. 228.)

AMENDMENTS

2008—Subsecs. (a), (b). Pub. L. 110-181 added subsecs.
(a) and (b) and struck out former subsecs. (a) and (b)
which read as follows:

‘‘(a) MARKET RESEARCH.—Before purchasing a product
listed in the latest edition of the Federal Prison Indus-
tries catalog under section 4124(d) of title 18, the Sec-
retary of Defense shall conduct market research to de-
termine whether the Federal Prison Industries product
is comparable to products available from the private
sector that best meet the Department’s needs in terms
of price, quality, and time of delivery.

‘“(b) COMPETITION REQUIREMENT.—If the Secretary de-
termines that a Federal Prison Industries product is
not comparable in price, quality, or time of delivery to
products available from the private sector that best
meet the Department’s needs in terms of price, quality,
and time of delivery, the Secretary shall use competi-
tive procedures for the procurement of the product or
shall make an individual purchase under a multiple
award contract. In conducting such a competition or
making such a purchase, the Secretary shall consider a
timely offer from Federal Prison Industries.”’

2006—Subsec. (b). Pub. L. 109-163 substituted ‘‘com-
petition” for ‘‘compeititon’ in text.

2002—Subsec. (a). Pub. L. 107-314, §819(a)(1)(A), sub-
stituted ‘‘Market Research’ for ‘‘Market Research Be-
fore Purchase’ in heading and ‘‘comparable to products
available from the private sector that best meet the
Department’s needs in terms of price, quality, and time
of delivery”’ for ‘‘comparable in price, quality, and time
of delivery to products available from the private sec-
tor”.

Subsec. (b). Pub. L. 107-314, §819(a)(1)(B), added sub-
sec. (b) and struck out heading and text of former sub-
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sec. (b). Text read as follows: “‘If the Secretary deter-
mines that a Federal Prison Industries product is not
comparable in price, quality, and time of delivery to
products available from the private sector, the Sec-
retary shall use competitive procedures for the pro-
curement of the product. In conducting such a competi-
tion, the Secretary shall consider a timely offer from
Federal Prison Industries for award in accordance with
the specifications and evaluation factors specified in
the solicitation.”

Subsec. (¢) to (g). Pub. L. 107-314, §819(a)(1)(C), added
subsecs. (¢) to (g).

EFFECTIVE DATE OF 2008 AMENDMENT

Pub. L. 110-181, div. A, title VIII, §827(a)(2), Jan. 28,
2008, 122 Stat. 228, as amended by Pub. L. 111-383, div.
A, title X, §1075(f)(4), Jan. 7, 2011, 124 Stat. 4376, pro-
vided that: ‘“The amendment made by paragraph (1)
[amending this section] shall take effect 60 days after
the date of the enactment of this Act [Jan. 28, 2008].”

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-314, div. A, title VIII, §819(a)(2), Dec. 2,
2002, 116 Stat. 2613, provided that: ‘‘Paragraph (1)
[amending this section] and the amendments made by
such paragraph shall take effect as of October 1, 2001.”’

EFFECTIVE DATE

Pub. L. 107-107, div. A, title VIII, §811(b), Dec. 28, 2001,
115 Stat. 1181, provided that: ‘‘Section 2410n of title 10,
United States Code (as added by subsection (a)), shall
apply to purchases initiated on or after October 1,
2001.”

REGULATORY IMPLEMENTATION

Pub. L. 107-314, div. A, title VIII, §819(b), Dec. 2, 2002,
116 Stat. 2613, provided that:

‘(1) Proposed revisions to the Department of Defense
Supplement to the Federal Acquisition Regulation to
implement this section shall be published not later
than 90 days after the date of the enactment of this Act
[Dec. 2, 2002], and not less than 60 days shall be pro-
vided for public comment on the proposed revisions.

‘“(2) Final regulations shall be published not later
than 180 days after the date of the enactment of this
Act and shall be effective on the date that is 30 days
after the date of the publication.”

LIST OF PRODUCTS FOR WHICH FEDERAL PRISON
INDUSTRIES HAS SIGNIFICANT MARKET SHARE

Pub. L. 110-181, div. A, title VIII, §827(b), Jan. 28, 2008,
122 Stat. 228, provided that:

‘(1) INITIAL LIST.—Not later than 60 days after the
date of the enactment of this Act [Jan. 28, 2008], the
Secretary of Defense shall publish a list of product cat-
egories for which Federal Prison Industries’ share of
the Department of Defense market is greater than 5
percent, based on the most recent fiscal year for which
data is available.

‘“(2) MODIFICATION.—The Secretary may modify the
list published under paragraph (1) at any time if the
Secretary determines that new data require adding a
product category to the list or omitting a product cat-
egory from the list.

‘(83) CONSULTATION.—The Secretary shall carry out
this subsection in consultation with the Administrator
for Federal Procurement Policy.”’

§24100. Multiyear procurement authority: pur-
chase of dinitrogen tetroxide, hydrazine, and
hydrazine-related products

(a) TEN-YEAR CONTRACT PERIOD.—The Sec-
retary of Defense may enter into a contract for
a period of up to 10 years for the purchase of
dinitrogen tetroxide, hydrazine, and hydrazine-
related products for the support of a United
States national security program or a United
States space program.
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(b) EXTENSIONS.—A contract entered into for
more than one year under the authority of sub-
section (a) may be extended for a total of not
more than 10 years pursuant to any option or
options set forth in the contract.

(Added Pub. L. 107-314, div. A, title VIII, §826(a),
Dec. 2, 2002, 116 Stat. 2617.)

§2410p. Contracts: limitations on lead system in-
tegrators

(a) IN GENERAL.—Except as provided in sub-
section (b), no entity performing lead system in-
tegrator functions in the acquisition of a major
system by the Department of Defense may have
any direct financial interest in the development
or construction of any individual system or ele-
ment of any system of systems.

(b) EXCEPTION.—An entity described in sub-
section (a) may have a direct financial interest
in the development or construction of an indi-
vidual system or element of a system of systems
if—

(1) the Secretary of Defense certifies to the
Committees on Armed Services of the Senate
and the House of Representatives that—

(A) the entity was selected by the Depart-
ment of Defense as a contractor to develop
or construct the system or element con-
cerned through the use of competitive proce-
dures; and

(B) the Department took appropriate steps
to prevent any organizational conflict of in-
terest in the selection process; or

(2) the entity was selected by a subcontrac-
tor to serve as a lower-tier subcontractor,
through a process over which the entity exer-
cised no control.

(c) CONSTRUCTION.—Nothing in this section
shall be construed to preclude an entity de-
scribed in subsection (a) from performing work
necessary to integrate two or more individual
systems or elements of a system of systems with
each other.

(Added Pub. L. 109-364, div. A,
§807(a)(1), Oct. 17, 2006, 120 Stat. 2315.)

EFFECTIVE DATE

Pub. L. 109-364, div. A, title VIII, §807(a)(3), Oct. 17,
2006, 120 Stat. 2316, provided that: ‘‘Section 2410p of
title 10, United States Code, as added by paragraph (1),
shall apply with respect to contracts entered into after
December 31, 2006.”’

UPDATE OF REGULATIONS ON LEAD SYSTEM
INTEGRATORS

Pub. L. 109-364, div. A, title VIII, §807(b), Oct. 17, 2006,
120 Stat. 2316, provided that: ‘“‘Not later than December
31, 2006, the Secretary of Defense shall update the ac-
quisition regulations of the Department of Defense in
order to specify fully in such regulations the matters
with respect to lead system integrators set forth in sec-
tion 805(b) of the National Defense Authorization Act
for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3372)
and the amendments made by subsection (a) [enacting
this section].”

title VIII,

PROHIBITION ON NEW LEAD SYSTEMS INTEGRATORS

Pub. L. 110-181, div. A, title VIII, §802, Jan. 28, 2008,
122 Stat. 206, as amended by Pub. L. 110-417, [div. A],
title I, §112, Oct. 14, 2008, 122 Stat. 4374, provided that:

‘‘(a) PROHIBITIONS ON THE USE OF LEAD SYSTEMS INTE-
GRATORS.—
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‘(1) PROHIBITION ON NEW LEAD SYSTEMS INTEGRA-
TORS.—Effective October 1, 2010, the Department of
Defense may not award a new contract for lead sys-
tems integrator functions in the acquisition of a
major system to any entity that was not performing
lead systems integrator functions in the acquisition
of the major system prior to the date of the enact-
ment of this Act [Jan. 28, 2008].

¢“(2) PROHIBITION ON LEAD SYSTEMS INTEGRATORS BE-
YOND LOW-RATE INITIAL PRODUCTION.—Effective on the
date of the enactment of this Act, the Department of
Defense may award a new contract for lead systems
integrator functions in the acquisition of a major
system only if—

‘“(A) the major system has not yet proceeded be-
yond low-rate initial production; or

‘(B) the Secretary of Defense determines in writ-
ing that it would not be practicable to carry out
the acquisition without continuing to use a con-
tractor to perform lead systems integrator func-
tions and that doing so is in the best interest of the
Department.

““(3) REQUIREMENTS RELATING TO DETERMINATIONS.—
A determination under paragraph (2)(B)—

‘“(A) shall specify the reasons why it would not be
practicable to carry out the acquisition without
continuing to use a contractor to perform lead sys-
tems integrator functions (including a discussion of
alternatives, such as the use of the Department of
Defense workforce, or a system engineering and
technical assistance contractor);

‘“(B) shall include a plan for phasing out the use
of contracted lead systems integrator functions
over the shortest period of time consistent with the
interest of the national defense;

‘“(C) may not be delegated below the level of the
Under Secretary of Defense for Acquisition, Tech-
nology, and Logistics; and

‘(D) shall be provided to the Committees on
Armed Services of the Senate and the House of Rep-
resentatives at least 45 days before the award of a
contract pursuant to the determination.

““(b) ACQUISITION WORKFORCE.—

‘(1) REQUIREMENT.—The Secretary of Defense shall
ensure that the acquisition workforce is of the appro-
priate size and skill level necessary—

‘““(A) to accomplish inherently governmental
functions related to acquisition of major systems;
and

‘“(B) to effectuate the purpose of subsection (a) to
minimize and eventually eliminate the use of con-
tractors to perform lead systems integrator func-
tions.

‘(2) REPORT.—The Secretary shall include an up-
date on the progress made in complying with para-
graph (1) in the annual report required by section 820
of the John Warner National Defense Authorization
Act for Fiscal Year 2007 (Public Law 109-364; 120 Stat.
2330) [10 U.S.C. 1701 note].

‘‘(c) EXCEPTION FOR CONTRACTS FOR OTHER MANAGE-
MENT SERVICES.—The Department of Defense may con-
tinue to award contracts for the procurement of serv-
ices the primary purpose of which is to perform acquisi-
tion support functions with respect to the development
or production of a major system, if the following condi-
tions are met with respect to each such contract:

‘(1) The contract prohibits the contractor from per-
forming inherently governmental functions.

‘“(2) The Department of Defense organization re-
sponsible for the development or production of the
major system ensures that Federal employees are re-
sponsible for—

“(A) determining courses of action to be taken in
the best interest of the government; and

‘(B) determining best technical performance for
the warfighter.

‘“(3) The contract requires that the prime contrac-
tor for the contract may not advise or recommend
the award of a contract or subcontract for the devel-
opment or production of the major system to an en-
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tity owned in whole or in part by the prime contrac-
tor.
‘‘(d) DEFINITIONS.—In this section:

‘(1) LEAD SYSTEMS INTEGRATOR.—The term
systems integrator’ means—

“(A) a prime contractor for the development or
production of a major system, if the prime contrac-
tor is not expected at the time of award to perform
a substantial portion of the work on the system and
the major subsystems; or

‘“(B) a prime contractor under a contract for the
procurement of services the primary purpose of
which is to perform acquisition functions closely
associated with inherently governmental functions
with respect to the development or production of a
major system.

‘“(2) MAJOR SYSTEM.—The term ‘major system’ has
the meaning given such term in section 2302d of title
10, United States Code.

¢“(3) LOW-RATE INITIAL PRODUCTION.—The term ‘low-
rate initial production’ has the meaning given such
term in section 2400 of title 10, United States Code.
‘“(e) STATUS OF FUTURE COMBAT SYSTEMS PROGRAM

LEAD SYSTEM INTEGRATOR.—

‘(1) LEAD SYSTEMS INTEGRATOR.—In the case of the
Future Combat Systems program, the prime contrac-
tor of the program shall be considered to be a lead
systems integrator until 456 days after the Secretary
of the Army certifies in writing to the congressional
defense committees [Committees on Armed Services
and Appropriations of the Senate and the House of
Representatives] that such contractor is no longer
serving as the lead systems integrator.

‘“(2) NEW CONTRACTS.—In applying subsection (a)(1)
or (a)(2), any modification to the existing contract
for the Future Combat Systems program, for the pur-
pose of entering into full-rate production of major
systems or subsystems, shall be considered a new
contract.”

‘lead

§2410q. Multiyear contracts: purchase of elec-
tricity from renewable energy sources

(a) MULTIYEAR CONTRACTS AUTHORIZED.—Sub-
ject to subsection (b), the Secretary of Defense
may enter into a contract for a period not to ex-
ceed 10 years for the purchase of electricity from
sources of renewable energy, as that term is de-
fined in section 203(b)(2) of the Emergy Policy
Act of 2005 (42 U.S.C. 15852(b)(2)).

(b) LIMITATIONS ON CONTRACTS FOR PERIODS IN
EXCESS OF FIVE YEARS.—The Secretary may ex-
ercise the authority in subsection (a) to enter
into a contract for a period in excess of five
years only if the Secretary determines, on the
basis of a business case analysis prepared by the
Department of Defense, that—

(1) the proposed purchase of electricity
under such contract is cost effective for the
Department of Defense; and

(2) it would not be possible to purchase elec-
tricity from the source in an economical man-
ner without the use of a contract for a period
in excess of five years.

(¢c) RELATIONSHIP TO OTHER MULTIYEAR CON-
TRACTING AUTHORITY.—Nothing in this section
shall be construed to preclude the Department
of Defense from using other multiyear contract-
ing authority of the Department to purchase re-
newable energy.

(Added Pub. L. 110-181, div. A, title VIII, §828(a),
Jan. 28, 2008, 122 Stat. 229.)
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CHAPTER 142—PROCUREMENT TECHNICAL
ASSISTANCE COOPERATIVE AGREEMENT
PROGRAM

Sec.
2411. Definitions.
2412. Purposes.
2413. Cooperative agreements.
2414. Limitation.
2415. Distribution.
2416. Subcontractor information.
2417. Administrative costs.
2418. Authority to provide certain types of tech-
nical assistance.
2419. Regulations.
AMENDMENTS

1993—Pub. L. 103-35, title II, §201(d)(2), May 31, 1993,
107 Stat. 99, made technical amendment to items 2418
and 2419.

1992—Pub. L. 102-484, div. D, title XLII, §4236(a)(2),
Oct. 23, 1992, 106 Stat. 2691, added item 2418 and redesig-
nated former item 2418 as 2419.

1990—Pub. L. 101-510, div. A, title VIII, §814(a)(2), Nov.
5, 1990, 104 Stat. 1597, added item 2417 and redesignated
former item 2417 as 2418.

1986—Pub. L. 99-500, §101(c) [title X, §957(a)(2)], Oct.
18, 1986, 100 Stat. 1783-82, 1783-175, and Pub. L. 99-591,
§101(c) [title X, §957(a)(2)], Oct. 30, 1986, 100 Stat.
3341-82, 3341-175; Pub. L. 99-661, div. A, title IX, for-
merly title IV, §957(a)(2), Nov. 14, 1986, 100 Stat. 3955, re-
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21, 1987, 101
Stat. 273, amended analysis identically adding item 2416
and redesignating former item 2416 as 2417.

§2411. Definitions

In this chapter:
(1) The term ‘‘eligible entity’’ means any of
the following:

(A) A State.

(B) A local government.

(C) A private, nonprofit organization.

(D) A tribal organization, as defined in sec-
tion 4(l1) of the Indian Self-Determination
and Education Assistance Act (Public Law
93-638; 25 U.S.C. 450b(l)), or an economic en-
terprise, as defined in section 3(e) of the In-
dian Financing Act of 1974 (Public Law
93-262; 25 U.S.C. 1452(e)), whether or not such
economic enterprise is organized for profit
purposes or nonprofit purposes.

(2) The term ‘‘distressed area’ means—

(A) the area of a unit of local government
(or such area excluding the area of any de-
fined political jurisdiction within the area of
such unit of local government) that—

(i) has a per capita income of 80 percent
or less of the State average; or

(ii) has an unemployment rate that is
one percent greater than the national av-
erage for the most recent 24-month period
for which statistics are available; or

(B) a reservation, as defined in section 3(d)
of the Indian Financing Act of 1974 (Public
Law 93-262; 25 U.S.C. 1452(d)).

(3) The term ‘‘Secretary’” means the Sec-
retary of Defense acting through the Director
of the Defense Logistics Agency.

(4) The terms ‘State” and ‘‘local govern-
ment’’ have the meaning given those terms in
section 6302 of title 31.

(Added Pub. L. 98-525, title XII, §1241(a)(1), Oct.
19, 1984, 98 Stat. 2605; amended Pub. L. 99-145,
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title IX, §919(a), Nov. 8, 1985, 99 Stat. 691; Pub. L.
99-500, §101(c) [title X, §956(a)], Oct. 18, 1986, 100
Stat. 1783-82, 1783-174, and Pub. L. 99-591, §101(c)
[title X, §956(a)], Oct. 30, 1986, 100 Stat. 3341-82,
3341-174; Pub. L. 99-661, div. A, title IX, formerly
title IV, §956(a), Nov. 14, 1986, 100 Stat. 3954, re-
numbered title IX, Pub. L. 100-26, §3(5), Apr. 21,
1987, 101 Stat. 273; Pub. L. 100-180, div. A, title
VIII, §807(b), Dec. 4, 1987, 101 Stat. 1128; Pub. L.
100-456, div. A, title VIII, §841(b)(2), Sept. 29,
1988, 102 Stat. 2025; Pub. L. 101-189, div. A, title
VIII, §853(e), Nov. 29, 1989, 103 Stat. 1519; Pub. L.
102-25, title VII, §701(j)(5), Apr. 6, 1991, 105 Stat.
116; Pub. L. 102-484, div. A, title X, §1052(31), Oct.
23, 1992, 106 Stat. 2501.)

CODIFICATION
Pub. L. 99-591 is a corrected version of Pub. L. 99-500.

AMENDMENTS

1992—Par. (1)(D). Pub. L. 102484 substituted ‘orga-
nized for profit purposes or nonprofit purposes’’ for ‘‘or-
ganized for-profit, or nonprofit purposes’.

1991—Par. (1)(D). Pub. L. 102-25, which directed the
substitution of ‘“‘for profit purposes or nonprofit” for
“for-profit and nonprofit’’, could not be executed be-
cause the words ‘‘for-profit and nonprofit’”’ did not ap-
pear.

1989—Par. (1)(D). Pub. L. 101-189 substituted ‘‘section
4(1)” for ‘‘section 4(c)” and ‘25 U.S.C. 450b(I)”’ for ‘25
U.S.C. 450(¢c)”.

1988—Par. (1)(D). Pub. L. 100-456 inserted ‘‘, whether
or not such economic enterprise is organized for-profit,
or nonprofit purposes’’ before period at end.

1987—Par. (1)(D). Pub. L. 100-180, §807(b)(1), added sub-
par. (D).

Par. (2). Pub. L. 100-180, §807(b)(2), substituted
“means—"’ for ‘“‘means’’, designated existing text begin-
ning with ‘‘the area of a unit’” as subpar. (A), redesig-
nated former subpars. (A) and (B) as cls. (i) and (ii), re-
spectively, substituted ‘‘are available; or” for ‘‘are
available.”’, and added subpar. (B).

1986—Pub. L. 99-500, Pub. L. 99-591, and Pub. L. 99-661
amended section generally identically, striking out in
par. (1) reference to section 6302(5) and 6302(2) of title
31, in par. (2) substituting ‘“The term ‘distressed area’
means the area of a unit of local government (or such
area excluding the area of any defined political juris-
diction within the area of such unit of local govern-
ment)”’ for ¢ ‘Distressed entity’ means an eligible en-
tity (within the meaning of paragraph (1)(B))”’, and add-
ing par. (4).

1985—Pub. L. 99-145 amended section generally. Prior
to amendment, section read as follows: ‘‘In this chap-
ter:

‘(1) ‘Eligible entity’ means a State (as defined in
section 6302(5) of title 31), a local government (as de-
fined in section 6302(2) of that title), or a private,
nonprofit organization that enters into a cooperative
agreement with the Secretary under this chapter to
furnish procurement technical assistance to business
entities and to defray at least one-half of the costs of
furnishing such assistance.

““(2) ‘Secretary’ means the Secretary of Defense act-
ing through the Director of the Defense Logistics
Agency.”

EFFECTIVE DATE OF 1985 AMENDMENT

Section 919(d) of Pub. L. 99-145 provided that: ‘“The
amendments made by subsections (a) and (b) [amending
this section and sections 2412 to 2415 of this title] shall
take effect on October 1, 1985.”

§ 2412. Purposes

The purposes of the program authorized by
this chapter are—
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